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P-R-O0-C-E-E-D-I-N-G-S
10:17 a.m.
CHAIRMAN GRIFFIS: Good morning, ladies
and gentlemen. Let me call to order the 14th of
February, 2006 public hearing of the Board of Zoning
Adjustment of the District of Columbia.
My name 1s Geoff Griffis, Chairperson.
Joining me today is the Vice-Chair Ms. Miller and Mr.
Etherly, our other member on the Board. Representing
the National Capital Planning Commission is Mr. Mann
and representing the Zoning Commission with us this
morning is Mr. Jeffries.

Copies of today's hearing agenda are

available for vyou. They are located where vyou
entered into the hearing room. You can pick one up
please and see where you are on the chronology. We

do apologize, we had an awful lot to do in executive
session, but we are going to make us some speed here
as we call our cases on the agenda.

Please be advised that all proceedings
before the Board of Zoning Adjustment are recorded.
They are recorded in several fashions. The most
important aspect is the court reporter sitting to my

right who is creating the official transcript.
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Accordingly, there are several things
that you should be aware of. First, I'm going to ask
everyone present to please turn off cell phones and
beepers at this time so we don't disrupt that
transmission, and also so we don't disrupt any of the
testimony we are about to hear.

Secondly, what would be second? Oh yes,

indeed. Why don't you pick up witness cards prior to

coming forward. There should be some on the table
where you entered in the hearing room. There should
also be some right in front. Oh, there aren't. Oh,
well. There should be some there. If not, the court
reporter has copies of them. Two witness cards

should be filled out with your name and your address.
They should be given to the court reporter prior to
coming forward. That way of course we will have the

specific information to be added into the transcript.

You will need to, when ready to address
the Board with your testimony, state your name and
address once into the microphone and then you can
proceed with your testimony. The order for special
exceptions and variances is as follows:

First, we will hear the case presentation
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by the Applicant. Second, we will hear any
Government reports attendant to the application.
Third, we are going to hear from the Advisory
Neighborhood Commission within which the property is
located. Fourth, we will hear persons and/or parties
in the case in support of the application. Fifth,
will be persons or parties in opposition to the
application. And sixth, finally, the Applicant will
have an opportunity to make summation remarks or
provide rebuttal witnesses and testimony.

Cross examination of these witnesses 1is
permitted by the Applicant and parties in the case.
Ags I've indicated, the ANC, it will participate in
this case. They are also participating as a party in
this case.

There is nothing that precludes us from
directing or limiting cross examination, but I won't
go through all of our regulations attendant to the
cross examination at this point, but we'll address it
specifically as required in each of the individual
cases.

It should be very clearly understood that
the record will be closed at the conclusion of the

hearing and our hearings will be conducted in the
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open and before the public. This is where it's all
going to be created, this record. We ask that you
understand that because that is what we will base our
deliberation and decision on.

So, any information that you would like
us to deliberate and understand and percolate over,
you will need to put into the record either orally
today or put it in written submission.

If we feel at the end of the hearing that
there is not adequate or sufficient information for
this, we will make it wvery clear on what additional
information should be submitted into the record and
we will give you a deadline for that submission.
After that information is received into the Office of
Zoning, it should be also clearly understood that the
record would be finally closed. Closing of the
record means that no other information will be
accepted into the record. 1In fact, if things are put
in, they will be returned. It will not be part of
the official record.

The Sunshine Act requires us to conduct
these hearings and create this record in the open and
before the public. We do enter into executive

sessions both during and after hearings on cases.
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That is in accordance with our rules, regulations and
procedure. It is also in accordance with the
Sunshine Act.

We ask that people present today not
engage board members in private conversations because
of a lot of what I've Jjust said. But, most
importantly, all cases of variance and special
exception before the Board are looked at judicially
as contested cases, meaning someone may oppose you in
your case presentation. So we ask that in the
creation of the record today that you not take us
aside and have private conversations so we might give
the appearance of receiving information outside of
the public record.

That being said, I'm going to ask all
those here today that are planning to testify or
thinking about testifying -- well first, before I do
that, let me say a very good morning to Ms. Bailey
with the Office of Zoning on my fair left.

Ms. Monroe is representing the
Office of Attorney General with us on the dais and
also Mr. Moy who has now moved to the right with the
Office of Zoning.

With that, I'm going to ask everyone that
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is going to provide testimony or thinking of
providing testimony 1if you would please stand and
give your attention to Ms. Bailey. She's going to
swear you in.

(The witnesses were sworn.)

CHAIRMAN GRIFFIS: Excellent. Thank you,
all, very much.

With that then, we can move to
preliminary matters. Preliminary matters are those
which relate to whether a case will or should be
heard today. Requests for postponements,
withdrawals, whether proper and adequate notice has
been provided, these are elements of a preliminary
matter. If you have a preliminary matter for the
Board's attention, I would ask that you come forward
and have a seat at the witness table as an indication
of having a preliminary matter.

Let me ask, Ms. Bailey, are you aware of
any preliminary matters for the Board's attention?

MS. BAILEY: Mr. Chairman, none at this
time, sir.

CHATRMAN GRIFFIS: Excellent. If there
are no preliminary matters and no indication of

people present having preliminary matters, why don't
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we call our first case of the morning?

MS. BAILEY: Good morning to everyone.
Mr. Chairman as well.

CHAIRMAN GRIFFIS: Good morning.

MS. BAILEY: Application No. 17422 of
Avram Fechter, pursuant to 11 DCMR Section 3103.2,
for a wvariance from the lot width requirements under
Section 401, to allow the construction of two single-
family semi-detached dwellings. The property 1is
zoned R-2 and it's located at 5930 and 5392 3rd
Street, N.W., Square 3290, Lot 63.

Mr. Chairman, we did not receive the
affidavit until this morning, but we were told that
the property, and it seems from the affidavit that
the property was properly posted.

CHAIRMAN GRIFFIS: Thank you wvery much,
Ms. Bailey. We appreciate that. If I understand you
correctly of course the regulations for posting were
met, however, the affidavit, the requirement for the
submission, was not exactly timely. But we do have
evidence in the fact that that was properly posted.

I think we can move ahead now that we
have received the affidavit and waive our strict

requirement for that to have been put in and move
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ahead with the case.
Are there any other elements that we need

to take note of at this time, Ms. Bailey?

MS. BAILEY: Not at this time, Mr.
Chairman.

CHAIRMAN GRIFFIS: Excellent. Very well
then. We'll turn to the Applicant and have you

introduce yourselves for the record. If you wouldn't
mind, you're just going to touch the button on the
base of that microphone and it will turn on.
Perfect.
MR. FONSECA: My name is Gregory Fonseca.
I reside at 2370 Champlain Street, N.W.

MR. FECHTER: My name is Avram Fechter
and I reside at 2710 Macomb Street, N.W., Apartment
No. 110.

CHATIRMAN GRIFFIS: Excellent. Mr.
Fonseca, you're the architect?

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: Excellent. Thank you.

Your case.
MR. FONSECA: Thank you and good morning.
First, I wanted to reiterate the fact

that the property is 1located in the R-2 District
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which is zoned for low-density residential single-
family semi-detached dwellings. We're asking for
relief from the required 30-foot frontage per
residential unit. And I wanted to point out the fact
that we Dbelieve that the uniqueness and the
exceptional difficulty is the narrowness of this
site, which is 43 feet, which only allows one to
build a single-family house versus the possibility of
building a semi-detached dwelling -- as two semi-
detached single-family homes.

The mneighborhood or Square 3290 has a
whole host of properties that I'd like to point out
that are non-conformant.

I don't know if everyone is familiar with
the site, but --

CHAIRMAN GRIFFIS: Well, I'm going to
need you to be on a microphone. If you could either
pick that up or just be closer to it.

Let me ask you, you're going to point to
the area. Would you have that in the record and also
the lot plan, plat plan.

MR. FONSECA: Okay. Then I can --

CHAIRMAN GRIFFIS: Yes, you might -- yes,

I think you could probably sit. But let me just ask
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you quickly, on the square that we're looking at now,
do you know when these were subdivided?

MR. FONSECA: I think they were
subdivided pre-1957.

CHAIRMAN GRIFFIS: Okay. So before the
Zoning Regulations were adopted?

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: So what you're going
to point to us on different aspects of these lots are
things that became non-conforming with the adoption
of the Zoning Regulations, is that correct?

MR. FONSECA: That's correct, vyes.

CHAIRMAN GRIFFIS: And you're Lot 62, is
that right?

MR. FONSECA: Yes. No, 63.

CHAIRMAN GRIFFIS: Sixty-three rather.
Sixty-three is not in that scenario. It is
conforming now, is that correct?

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: Okay. What else?

MR. FONSECA: TIf you look on 3rd Street,
Lots 40 and 41, both have lot widths of 25 feet and
are semi-detached, which is actually three properties

from Lot 63. That would be Lots 40 and 41.
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CHAIRMAN GRIFFIS: Okay. So if we look
at Office of Planning's Attachment 1, Table 1 and
Table 2 --

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: -- just to jump right
in, because that's essentially what you're having us
look at.

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: What you're saying is
that there are other non-conforming lots on the
square.

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: Okay. I think that's
pretty clear. What else?

MR. FONSECA: Okay. So you don't
necessarily want me to walk through each property?

CHAIRMAN GRIFFIS: Absolutely not.

MR. FONSECA: Okay.

CHAIRMAN GRIFFIS: Unless some of the
board members need attention brought to it, I think
it's very straightforward which is which. Okay.

MR. FONSECA: All right. And having said
that, we believe that our proposal to put two semi-

detached dwellings on that site is consistent with
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the current fabric of that square and in that
residential area.

And I just wanted to also then show you
what we're proposing. I think this is also -- you

have a record of this site, which is --

CHAIRMAN GRIFFIS: I got to get vyou
closer to a mike. Yes, we have that. You submitted
the architectural drawings. So are those images

below the plans?

MR. FONSECA: No.

CHAIRMAN GRIFFIS: And those are also in
the record, if I'm not mistaken, not seeing actually
what you're about to unveil. Maybe they're not. Oh,
I see. Right, we have those. Are those big color
images another project, or are those this one?

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: They are?

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: See, I was SO
intrigued. I wanted to get to those. Okay.
Actually, those are excellent elevations on that.

Okay. What else?

MR. FONSECA: So again, in terms of the

building, vyou can see that, vyou know, what we're
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proposing is a modern expression of a duplex house
and we believe that it is again consistent with the
neighborhood and what's been built of course pre-
1957, but from an architectural point of view, we
also tried to make the building look more like -- not
necessarily a single-family home, but vyou know, a
unique structure within the fabric that fits into the
neighborhood.

Having said that, I just wanted to also
mention that we did meet with the ANC on October 27th
of '05 and we did get approval from the ANC.
Blondine Hughes, Michael Burke, Sherita Whitting and
Muriel Bowser voted in favor of the project. We've
tried to get the actual --

CHAIRMAN GRIFFIS: Oh, right. So there's
no letter, but you were there and you said that they
voted.

MR. FONSECA: Yes.

CHAIRMAN GRIFFIS: In support.

MR. FONSECA: Correct.

CHAIRMAN GRIFFIS: Okay. Anything else?

MR. FONSECA: I think that the owner has
also met with the 1local neighborhood committees as

well.
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MR. FECHTER: Yes, I went to the
Brightwood Civic Association meeting two different
times to unveil the project, to just, you know, meet
with the community even before we had even gone for
our permits or anything else like that. And I guess
I'd just like to put on the record that as soon as
the neighbors saw that the plans had eight-foot side
yvards, 20-foot rear yards and was on a lot that had
enough square footage that you could put a single-
family -- I mean, two semi-detached units on, they
weren't that concerned about the width of the
physical house as long as there was enough of a
buffer between them and the house.

CHAIRMAN GRIFFIS: Right.

MR. FECHTER: Which there is 1in this
case.

CHAIRMAN GRIFFIS: Good. Excellent.
Anything else at this time?

MR. FONSECA: No, not at this time.

CHAIRMAN GRIFFIS: Okay. Let's get right
into it then. I think, first of all, let me just say
that it's well done 1in terms of targeting the
community the ANC and presenting it and all that. I

think the community's aspects of setbacks and
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distance from the adjacent properties is well-
articulated and that you've addressed that.

I also don't question the architecture.
Actually, it's very intriguing and it looks to be a
great project.

That being said, we're not a design
review board. I wish we were. We'd be done with you
and you could go about your business. The difficulty
is we look directly to the regulations and our
jurisdiction begins and ends there. And as I look at
the requirements for a variance from the width
dimension of this lot, this is falling short and I
want you to address a couple of things and I'll give

you an opportunity to do that.

First of all, uniqueness. You've now
confused me with the uniqueness argument. One,
uniqueness is what is that special -- why is this

different than any other? What is it? You said that
the minimum dimension of the width and then pointed
to all those that are similar or other non-
conforming. The biggest hurdle I have difficulty
with is you're on Lot 63. We have 63, 64 and 65 that
are identical widths on a block that was subdivided

pre-zZoning Regulations, although it seems to be
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subdivided in a very rational R-2 Zone District way.

Now, I understand your case presentation
and that is, look, the practical difficulty is in the
Zone 2 we're allowed to do something, right? We're
allowed to have a semi-detached and we're precluded
from doing that because our lot dimension is there.
But the intent or the general parameters of the Zone
District R-2, R-4, C-2, C-4 doesn't then say the
general parameters are what's allowed, doesn't then
say that you are therefore vested to do that, right?

You can't bring just the total maximum density to an
area 1f you don't meet other requirements and that's
what I'm having a difficulty here with, is -- as I
said, it's a great project, but it stumbles on
uniqueness and then it stumbles again on practical
difficulty. So I'll 1let others, if they have
specific questions.

I guess the most direct way for me to put
it to you is this, i1f we were to go ahead and grant
this, somehow find the argument and the
persuasiveness of your argument, in my mind right now
what would preclude Lot 64 from coming in tomorrow

asking for the same thing and us being required to
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grant 1t because we have just granted it for you,
because they could make the exact same argument?
That to me is the beginning and the basis of a
failing variance case.

MR. FONSECA: Well, I think that this is
a well-established neighborhood with the exception of
this site which has been vacant for some 20 years. I
think that the record stipulates when the property
was condemned and then subsequently potentially when
it was demolished. But I think that, you know,
having said that the building is, I mean, the
neighborhood is well-established, you know, and
nobody can predict what one neighbor or the next
neighbor will do, but I think it's, vyou know, the
owner's attempt to try and develop a site that has
been vacant for, you know, that many years and --

CHAIRMAN GRIFFIS: I guess that would be
informative if it was shown or it was vacant because
it could not have been developed because it isn't
wide enough, right?

MR. FONSECA: Well, I think we all know
on paper that the site is wide enough, you know, as
matter of right to build a single-family home.

CHAIRMAN GRIFFIS: Right.
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MR. FONSECA: But nobody's done it for 20
years.

CHAIRMAN GRIFFIS: Why? I mean, I got
acres and acres around my house that no one's
touched, but it's not because no one wanted to.
Everyone wanted to. There's reasoning that it didn't
happen. But so why is this vacant? Is it because of
the width?

MR. FONSECA: My conclusion is 1is that
from just a development point of view and a financial
matter, which I know 1is not an argument in this
forum, it's probably been difficult to impossible to
develop that site as a single-family home.

CHAIRMAN GRIFFIS: Because of why?

MR. FONSECA: Because of the financial
issues, you know, the development costs.

CHAIRMAN GRIFFIS: So you're saying it
costs too much to build a single-family on this site
because to sell it or just to live in it you'd lose
money?

MR. FONSECA: That's what our general
impression has been.

CHAIRMAN GRIFFIS: Okay. Any other

guestions? Yes?
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MR. FECHTER: Well, and to address the
uniqueness issue, if vyou drive around Brightwood
there aren't that many empty lots left in Brightwood.

CHAIRMAN GRIFFIS: Right.

MR. FECHTER: I mean, this neighborhood.

CHAIRMAN GRIFFIS: Right.

MR. FECHTER: And the few that -- I mean,
this is one the few you can even find, even if you
tried to.

CHAIRMAN GRIFFIS: Right.

MR. FECHTER: So yes, could 64 come in
tomorrow and try and build a duplex? Well yes, they
could, but they'd have to tear down the house they
have now and that's a whole different kind of
development than what we're talking about here, which
is taking a vacant property that has been vacant for
an extended period of time, that was condemned, that
frankly the neighborhood views as a blight, for good
reason, and trying to turn it into something that
isn't a blight, something that actually benefits the
neighborhood. And to be honest, you know, the first
thoughts we had looking at the project was this is a
neighborhood full of mostly duplexes. So to fit with

the neighborhood character, we should build a duplex.
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And I can't speak to why previous owners haven't
built a single-family home because I relatively
recently bought the property about a year and a half
ago and have been trying to do this, so I can't say
why for the last 20 years it's been vacant. All T
can say is that as someone who's trying to be able to
get a home in the District of Columbia and as a
lifelong D.C. resident, this is what we thought made
sense for this neighborhood on this lot.

So I think it is fairly unique to find an
undeveloped lot in an as-established neighborhood as
Brightwood that has been sitting vacant for 20 years.

So I think there is a uniqueness there that isn't so
much necessarily in the dimensions, but is in the
situation. And you could say, look, in this case at
this time we have a vacant lot that's been vacant for
20 vyears, that is a blight upon the neighborhood,
that we would like to have something happen to sooner
rather than later, however, 1in a manner that 1is
consistent with the neighborhood.

CHAIRMAN GRIFFIS: Right.

MR. FECHTER: If we were in here asking
for you to approve a house that was 40 wide on a 43-

foot 1lot, that wouldn't fit with the neighborhood.
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But we have striven throughout this entire process to
do this as 1if we -- to meet every single zoning
requirement we could. The one we couldn't do was the
lot width. But we have enough lot area and we do
have the side vyard setback and the rear vyard
setbacks, so we're not infringing upon our neighbors
any more or less than a single-family home would.

CHAIRMAN GRIFFIS: Well said. And
believe me, I think the Board doesn't look at itself
as an impediment to in-fill or revitalization of
areas or stopping any sort of development or
construction. And sometimes maybe it doesn't seem to
make common sense how the separation of, you know,
what will be great or good for an area and then why
the Zoning Regulations won't allow it, but that is
what we struggle with.

Let me ask you just quickly, and it's a
persuasive element of your case presentation that you
meet all the other requirements. I mean, you meet
the lot size requirement, which is an interesting
aspect. They wusually kind of add up together the
width and the size, but you meet that, but not the
width.

You said that you have a side yard. You
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that stair enclosure? Does that encroach on the side
yard dimension?

MR. FONSECA: No, it does not.

CHAIRMAN GRIFFIS: So it's an overhang
that's --

MR. FONSECA: The overhang is the only
thing that would encroach.

CHAIRMAN GRIFFIS: Okay . Any other
questions? Ms. Miller?

VICE-CHATIR MILLER: Well, it's kind of a
question/comment. I think you just developed your
uniqueness argument a lot better than what you had on
paper, which I really didn't see how it was unique.
And I don't know whether you can do that with the
practical difficulty prong of the test as well,
because we have to meet certain prongs, certain
standards; we have to find the facts that support
that. And want to suggest that having studied a lot
of court cases on variances, vyou can make the
argument that it might be financially unfeasible for
you to comply with the regulations if that were
really the reason that one house could not be built
on that property, that's why you have to do the two.

But I don't think we can go on a "general
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impression." That's really, I don't think
sufficient. So, I just want to throw that out to you
in the event that there are some facts there that
really support that theory of yours.

MR. FECHTER: If you would permit me, I
could talk a little more about that, just kind of --
I can go in a lot more detail, if you want.

But at least as an initial answer, I am a
lifelong D.C. resident, grew up in Tenleytown. If my
mom tried to buy the house I grew up in today, she
couldn't afford it. She's still living in it, thank
God. So generally in the District to try and buy a
single-family detached home for someone like me who
got married recently and wants to stay here is an
impossibility. You can't find an affordable one
anywhere in a neighborhood that some who moved to
D.C. would be willing to live in.

So, and affordable housing, many times
they talk about density matters, scale matters. If
you can spread the land cost across two units, you've
made each unit that much more affordable. So the
duplexes in this neighborhood right now, if you took
a look at the Multiple Listing Service, are selling

for somewhere in the lower fours. If you tried to
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develop a single-family home on this lot, you would
have to sell it in order to just break even in the
upper fives to lower sixes. So, yes, you get two
units that are in the fours instead of one that's in
the upper fives, lower sixes and that does have an
impact on the affordability, not just today, but
something we're actually facing where I 1live 1in
Cleveland Park. I'm an ANC Commissioner there, so
I've been on the other side of this many times. But
in Cleveland Park we actually have dealt with a
number of addition, vyou know, HPRB requests for
additions and stuff like that. And one of the things
that started to come to effect is everyone's trying
to take a relatively modest-size house and turn it
into a very big house. And something that a number
of my fellow Commissioners have started to express
concern about and actually start voting on is, look,
if we let every single house in the neighborhood put
on these massive additions, the few relatively
affordable homes we have left will be gone for 20
years from now because the value would have increased
so much.

So in these situations, having two units

on a lot does inherently make it more affordable, not
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just now, but 20 years from now, 30 years from now
and it just adds that many more relatively affordable
housing units as opposed to not having it.

I can start breaking down construction
costs and all that stuff and land acquisition costs,
but it boils down to if you've got two units on one
lot the value of the lot --

CHAIRMAN GRIFFIS: Yes, I think we missed
that and I think that it is an important aspect, but
it is kind of -- it goes to the last prong. It goes
to, you know, the provision of the not impairing the
public good, but it actually is for the public good.

I mean, again, it makes a lot of sense. I mean, you
double the density and you maybe have the cost or a
third of the cost and it makes a lot of sense. To
provide a different product on the market at a
different price point, it makes some sense. Again,
we can't even get to that point because our hands are
tied in terms of what it is.

MR. FECHTER: Right.

CHAIRMAN GRIFFIS: However, i1f there was
a case to be made, and I think Ms. Miller was kind of
leading it to that, and I wouldn't imagine you're

ready for it right now, but if there was a case, a
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persuasive argument to be made, that this has set
undeveloped Dbecause of the difficulty in the
development of single-family -- well, I think we'd
certainly hear it. 1I'd be hard-pressed to think that
that's out there. In 20 years, I mean, the market
wasn't today what it was last year, what it would be
three years and certainly 20 years ago. But, maybe
there are specific uniqueness in that aspect.

Okay. What else? We got a little more
to do on this and then we can give some further
direction.

Are there any questions from the Board
members or clarifications right now?

(No audible response.)

CHATIRMAN GRIFFIS: Why don't we move
ahead then to the Office of Planning's report and for
their presentation.

A very good morning to you.

MS. THOMAS: Good morning, Mr. Chairman,
Members of the Board. I'm Karen Thomas with the
Office of Planning and we reviewed the Applicant's
request for wvariance relief and the lot width
requirement of the R-2 Zone to allow him to build his

two semi-detached homes at a minimum lot width of 21
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feet, 21.5 feet.

We looked to the area requirements of
this square to determine whether the subdivision and
development of the wvacant 1lot as proposed would
ultimately impair the intent, purpose and integrity
of the zone plan, specifically with respect to
Sections 300.1 and 401.4.

Square 3289 to the north of the subject
property, the 6000 block of 3rd Street, consists
primarily of single-family detached structures built
in 1925 with two semi-detached structures built in
1938. Square 3291 to the south is developed
with semi-detached structures built around 1936.

The unimproved lot is located between two
developed lots under separate ownership. Based on
the lot width being less than 60 feet in width but
more than 6,000 square feet with a 200 percent
requirements of Section 401.4 in area, if the
Applicant wants to erect two semi-detached structures
on the lot, then the regulation implies subdivision
of the unimproved 1lot to the extent that each
structure shall be erected on 1its own 1lot that
complies with 80 percent of both the required 1lot

area and width specified in Section 401.3.
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Based on the 1lot size, i1t was deduced
that while the subdivided lot area is at 3019 square
feet each would comply with the requirement, the
proposed widths at 21.5 are equivalent to only 70
percent of the required after subdivision. And since
401.4 requires area and width, the stricture of the
regulations between 401.4 and 401.3 applies and we
believe this Section is clearly intended to bring new
construction and subdivision into compliance with the
R-2 standards.

The property has to exhibit a uniqueness
due to exceptional narrowness, shallowness or shape
at the time of the original Zoning Regulation
adoption or by reason of exceptional topographical
conditions. We did not find that the property has
any unique features due this exceptional narrowness
or shallowness, or shape at the time of the original
Zoning Regulation adoption. The existing 1lot has
sufficient dimensions to permit a one-family detached
dwelling without need for any wvariances.

As shown in our report, the development
pattern on the 3rd Street block has an average lot
width size on the square for a semi-detached home at

27 feet and for a single-family detached home at 46.5
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feet. If the subject property is divided for
development, the resulting width would be less than
the average of all the lots in the square that are
developed with semi-detached structures and
inconsistent with the character of the lots.

The square to the south is developed with
semi-detached structures built around 1936 with an
average lot width of 28.89 feet. For the 13 lots
developed with semi-detached structures on the north,
the average lot width is 28 feet. And based on that,
subdivision of the wvacant 1lot into two lots
substantially less in width that prescribed would in
fact create two new non-conforming lots. Therefore,
the lot's inclusion into the R-2 requirement at the
time of the regulation's adoption was compatible with
the R-2 requirements and not unigque at the time of
the adoption. Variance relief therefore would be
contrary to the intent of Section 401.4, which
clearly intended to Dbring new construction and
subdivision into compliance with the R-2 standards
and we Dbelieve there is mno hindrance in the
development of a matter of right home on the lot.
Thank you.

CHAIRMAN GRIFFIS: Thank you wvery much.
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Any questions from the Board?

(No audible response.)

CHAIRMAN GRIFFIS: It's an interesting
statement you made that if this was subdivided, it
would be less than the average of all the lots that
were subdivided or for the semi-detached, less than
the average. It kinds of makes sense, but you got to

say it a couple of times.

Okay. Does the Applicant have any cross
examination of the Office of Planning? Any
questions?

MR. FECHTER: (No audible response.)

CHAIRMAN GRIFFIS: Okay. If there's

nothing further, then let's move ahead.

ANC 4-B, is there any ANC representative
4-B here present today?

(No audible response.)

CHATIRMAN GRIFFIS: Not noting any ANC
representative, we did have the Applicant indicate
that they were present and did make presentation.
They have testified that in fact that the vote was
taken in support of the application. Of course, in
order to be given great weight in our deliberation

for the ANC, we'd have to have certain requirements
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met, one of which would be letter in the record.

Let me ask 1if then there are other
persons here present attendant to Application 17422
to provide testimony. Any person to provide

testimony today in 174227

MR. KELLY: (Off microphone.)

CHAIRMAN GRIFFIS: Yes? Oh, come
forward.

MR. KELLY: (Off microphone.)

CHAIRMAN GRIFFIS: That's okay. Come on
up. We're going to have you have a seat up and

introduce yourself for the record.

MR. KELLY: My name is Stanley R. Kelly.

CHAIRMAN GRIFFIS: Excellent. A couple
of quick things. First of all, were you sworn in?

MR. KELLY: No, I wasn't.

CHAIRMAN GRIFFIS: If you wouldn't mind
just standing. You can give your attention to Ms.
Bailey. She'll swear you in. You can stand right
where you are. That's fine.

(The witness was sworn.)

CHATRMAN GRIFFIS: Excellent. Thank you
very much. And with that then, there are a couple of

things I said in my opening which you probably didn't
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catch. After you finish with your testimony, you're
going to fill out a witness card. You're going to
give it to the court reporter.

Okay. Excellent. And you can just turn
your microphone on and you can state your name and
address for the record and proceed. Of course, we
will allow you three minutes to provide testimony.

MR. KELLY: Okay. My name is Stanley R.
Kelly. I am a resident next door to this property at
5928. I rent from Joe Moscowitz, who's the owner of

the property. I believe he's owned it pretty much

I think over 10 years now. So, and I've been living
there eight years and I can definitely testify to the
fact that the 1lot has been an eyesore for the
community. It was not kept up very good. And so any
development on the ©property is definitely an
improvement over what the existing condition is.

However, I do have one concern.

CHAIRMAN GRIFFIS: Sure.

MR. KELLY: I've often wondered why
certain decisions are made in the -- about building
on a particular lot and in this case I was very
curious about why they're going to do a duplex, semi-

detached, rather than a single-family home. I think,
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you know, a lot of people have looked at. The ANC
person looked at it and decided, well, something is
better than nothing. I think, you know, we have to
be honest in this situation. The reason why they're
building two instead of one 1is, as was stated, is
financial. It's clearly a matter of the profit
motive, which there's nothing with that in our
society, but 1let's Dbe clear, vyou know, it's not
because, you know, it will be more affordable. It's
because they're going to make more money building two
instead of one. Simple as that. If, you
know, all things being considered, it would be better
for the neighborhood, for the look of the
neighborhood, if it was a single-family home because
the other homes around it are all single-families.
There's two semi-detached further down the block that
fit with the character of the neighborhood, but in
this particular spot a single-family detached home
would clearly be a better option for the look of the
neighborhood and I think a lot of the other neighbors
agree with that.

I know in the real estate market the last
couple vyears the prices went up significantly.

Lately it's cooled down though. It's pretty leveled
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off. I think in the last 20 years, I think that was
the main consideration, building a single-family
attached home was not financially feasible in the
market because the prices were not that great. It's
unfortunate, I think if the property had built maybe
a year ago today, they could have gotten a very good
price for a brand new single-family home in that
neighborhood maybe would have got $600,000 to
$700,000, because the neighborhood was wvery hot,
there was a lot of good prices, you know, well over
$500,000 for similar homes that were older and, like
it was mentioned, even some duplex semi-detached were
going for, you know, the high fours. So, the delay
unfortunately, I mean, if it had been built a year
ago and it was a single home, I think it would have
gotten a very good price. It might have even been
worth it financially to do. And so that opportunity
of course is now missed.

But you know all the delays, and I just
wanted to say just as a resident of the neighborhood,
I'm very disappointed that it is going to be a two --
a duplex. I hope -- you know, I've seen the design.

The design does 1look okay, but you know, it is a

disappointment to me in this case that it is not
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going to be a single-family detached home, and I just
wanted to state that for the record.

CHAIRMAN GRIFFIS: Excellent.

MR. KELLY: As an individual resident of
the neighborhood.

CHAIRMAN GRIFFIS: Good. Thank you very
much. We do appreciate you coming down and taking
the time. Board Members, do you have any questions
of the testimony you just heard?

(No audible response.)

CHATIRMAN GRIFFIS: Very well. Does the
Applicant have any cross examination?

MR. FECHTER: No. Can I make a comment?

CHAIRMAN GRIFFIS: Give your conclusions
in a moment, but not right now.

Thank you very much.

MR. KELLY: Thank you.

CHAIRMAN GRIFFIS: We do appreciate it.

MR. KELLY: Thank you.

CHAIRMAN GRIFFIS: And we will take your
comments and questions into our deliberation.

Let me ask then again if I've missed
anyone else. Are there persons present attendant to

17422 to provide testimony? Are there any other
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additional persons?

(No audible response.)

CHAIRMAN GRIFFIS: Yes, Mr. Moy?

MR. MOY: Mr. Chairman, staff would like
to note for the Board that the Zoning Office received
a telephone call from a Ron Austen who represents the
Heart of Manor Park neighborhood saying that they
will Dbe faxing a letter 1in opposition to the
application.

CHAIRMAN GRIFFIS: Are you aware of this
group?

MR. FECHTER: The Manor Park Citizens
Agssociation is where I presented to about a year ago
right before we applied for the construction permits.

At the time we did not believe we needed a wvariance,
but we -- I presented the project at that point and
they were not present at the -- actually, Ron Austen
was at the ANC meeting on Thursday, October 27th, but
he didn't speak at that meeting. He was there in his
official capacity working for Councilman Fenty, so he
did not speak on this project.

CHAIRMAN GRIFFIS: Okay.

MR. FECHTER: And actually I guess I

should also put on the record, I've tried calling the
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ANC single member district person, Mr. Michael Bourke
on this hearing for the last two weeks. His home
number is disconnected and the number listed on the
ANC website 1is also disconnected, so I've had
difficulty reaching him. I've called his cell phone
a couple times, but there's been no calls back.
CHAIRMAN GRIFFIS: And you guys don't
have hot line phones between ANC members? None of

that? That's all rumor?

Okay. All right. Boy, we appreciate
that.

Mr. Moy, thank you for bringing that to
our attention. There's actually nothing we can do

with that except that, you know, it's a statement
that's not on the record at this point, so I'm not
really even sure what their opposition would be based
on, but there 'tis.

Anything else then from the Board?
Questions? Clarifications?

(No audible response.)

CHAIRMAN GRIFFIS: Mr. Fonseca, why don't
we turn to you then for any closing remarks that you
might have at this time.

MR. FONSECA: I just wanted to comment on
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the gentleman who indicated that, you know, he was
not too pleased that the site was being considered to
be developed as a two semi-detached dwelling units.

I do believe it is consistent with the
neighborhood. In fact, two doors down there is a
semi-detached building next to Lot 65, just below 65,
Lot 40 and 41. So I don't really believe that, you
know, a duplex is out of character with the
neighborhood and certainly on every block Peabody,
Oglethorpe and then certainly -- what is it, 4th
Street, I'm sorry, there are similar conditions where
there are duplexes mixed with single-family
residences.

MR. FECHTER: And to just further I guess
wrap up, to put on the record, that as far as the
uniqueness goes, this is the only urban in-£fill
opportunity on this block at all. So, if this was
approved, others would have to meet the same test.
Are you urban in-fill on a wvacant lot that has been
vacant for an extended period of time? Someone else
coming in to knock down a current existing house
wouldn't have the same kind of situation.

And to address the cost issues, I'll just

put on the record that these duplexes appraised for
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$405,000 a year ago as we were first going through
this process. That was the appraisal from the bank.
The land, when I purchased it, I paid something like

$220,000. With the closing costs, it was a little

higher. That's on the public record. Once again,
the bank appraised it. I couldn't have bought it
without the appraisal. So 1f you start doing the

math off of that, take the 220 purchase price, add on
your real estate transfer taxes, everything else,
you'll wind up with a closing cost of roughly 230.
It would cost about $300,000 to build a decent
single-family home between your site work, bricks and
mortar, labor, paying for your architect, all those
kinds of things. So now you're at $530,000 and that
doesn't count any financing fees, construction period
interest, those types of things.

So could you, and frankly, a year ago you
could not have sold a home for $600,000 on this lot,
because the duplexes appraised for $405,000. There's
not that much of a price difference between the two,
because -- and no bank would finance it at that level
because there's not enough of a cushion.

Additionally, to be honest, I personally

can't afford a $560,000 home. I couldn't have done
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it to live in it. So the intent has been to try and
develop two units that are more affordable, that
actually have the economics make sense in a manner
that a single-family home even today, to be honest;
and I'm lucky, I got the land a year-and-a-half ago,
so I haven't had quite the run-up in land prices
other people have had, but to still try and make
these numbers work today would be a pretty tight fit
in that neighborhood. Because the most recent comp I
saw on a duplex still was in the 420s, 430s in the
block right next door. So to try and sell a single-
family home at anywhere near a level a bank finance
is -- frankly it's something very tough to do.

I didn't even attempt to do it a year ago
when I started this process, because I knew it
couldn't be done. Could it be done today? It would
be really tight, it would be really close and I doubt
it could still be feasible. I might be proven wrong.

You might force me to try and prove myself wrong, or
I might, to be honest, have to just unload the land
maybe at a loss at this point, because if a single-
family home -- put it this way. I know I can't move
into it; I can't afford it. So if I then can't get a

bank to finance a single-family home, I have to sell
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the land. Do I know if they'll finance it right this
second? No, but if I thought they would have done it
pretty easily a year ago, I would have done that.

CHAIRMAN GRIFFIS: Right. Good.

Anything else?

(No audible response.)

CHAIRMAN GRIFFIS: I think, as an
individual on the Board, and I think the Board is
very understanding of the situation, and I hope it's
clear to you, although maybe difficult, what our --

MR. FECHTER: No.

CHAIRMAN GRIFFIS: -- position or
jurisdiction is. I'd be amenable to set this for a
decision. We could keep the record open. We could

have that 1last argument in terms of what it would
cost to build a single-family and how it arises out
of the unigqueness of this not being developed in 20
years, that that practical difficulty is based in
that aspect of it.

I'm feeling a tenor on the Board that
that may not be the most advantageous use of your
time, but I'm open for comments on that from Board
Members.

VICE-CHAIR MILLER: I just want to make a
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general comment, because I started this dialogue. I
mean, the test is a little higher than your not being
able to make a profit. That hasn't done it in the
court cases. It's really, vyou know, it's nobody
could build almost a house, a single-family and
almost because of the circumstances of the property
and that's why it's been vacant for all these years
and I don't know if those facts are really out there,
but I just wanted to distinguish, it's not just show
your numbers and see you're kind of like you can't
make a profit.

MR. FONSECA: I think we understand that
and I don't think that we can, you know, prove that,
but I think there is some validity in the fact that,
you know, that that site has sat that way for that
period of time and nobody's, you know, developed it,
you know, as a matter of right as a single-family
home. And in all sincerity, and you know, I can't
speak on the numbers side for the owner, but this is
not about, you know, "doubling your profit." That's
not the effort here. The effort here is to really
put a reasonable product on that site, you know, and
that the numbers do work, where not that the owner's

making twice the amount of profit, but that there's,
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you know, some technically affordable housing and
that the site gets developed rather than sit there
for another 10 years.

COMMISSIONER JEFFRIES: Chair, I'm just

concerned about the precedent that this would set if

we were to continue with this case. I don't think
the test of the variance has been met here. I don't
see any ©practical difficulty. I am clearly

sympathetic to what the Applicant is saying here, but
I think this would set not a great precedent and
that's the main concern that I would have. So I
don't really necessarily think that the record needs
to stay open at all. I think we should move on this.

CHAIRMAN GRIFFIS: Okay. Others?

(No audible response.)

COMMISSIONER JEFFRIES: I make a motion
that we deny Case No. 17422, variance from lot width
requirements to construct two semi-detached dwellings
in the R-2 Zone.

MEMBER ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: We have a motion
before us. It's been seconded.

Comments?

MEMBER ETHERLY: As the second to the
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motion, Mr. Chair, I'll just speak a little more to
the motion. I would agree with the comments clearly
of my colleague, Mr. Jeffries, and also Mrs. Miller
as it relates to the difficulty that's encountered
with this case.

This Board is no stranger to instances
where we have to deal with properties that have been
vacant and fallow, if you will, for a number of years
and I think the challenge in these types of cases is
clearly of course being sensitive to the development
obstacles that exist when someone does indeed finally
step forward to say that I want to bring this back
into productive use, but that challenge has to be
balanced with the consideration for how do you
maintain the character and the spirit, if you will,
of the Zoning Regs, but perhaps more importantly and
more bluntly, how do you main the character of the
surrounding community and neighborhood, and I think
that i1s the challenge that exists here. There have
been instances in the past where I know my colleagues
and I have found the test to be satisfactorily met.
I just think that it is a little bit out of the reach
of the facts of this <case as 1it's currently

presented. Definitely it's perhaps not the outcome
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or not the message that you want to hear, but I think
Mrs. Miller said it correctly that in terms of
additional information to help make the case and
buttress the argument of the financial piece perhaps
in the end run will do you more in justice than more
of a disservice by expending the funds to do that. I

just don't think the facts are here for the variance

test.
Thank you, Mr. Chair.
CHAIRMAN GRIFFIS: Good. Thank you.
Others? Ms. Millerv?
VICE-CHAIR MILLER: Yes, I want to add to
that too. Basically, the case as presented doesn't

meet the variance test and I guess I feel similarly
that I didn't get a feel that the facts are really
out there, that you'd go and you might spend more
money and effort.

The lot is unique and I think the Board
doesn't want to stand in the way of developing, you
know, vacant sites that have been there forever
because of obstacles in complying with the
regulations, as Mr. Etherly said, but I don't think
-- there hasn't been a real case made for that, that

this particular property just has not been able to be
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developed in compliance with the regulations. There
are single-family dwellings all around and it sounds
like it would be somewhat adverse to the character of
the neighborhood from what we've heard and contrary
to the intent of the regulations to create non-
conforming lots here when there really hasn't been a

strong case of either uniqueness or practical

difficulty.

CHAIRMAN GRIFFIS: Others?

MEMBER MANN: Well, I'm afraid that I
have to agree. I don't think the tests have been met

and while I'm sympathetic to the intentions of the
developer, I just don't see where the information was
provided for us to be able to rule in his favor.

CHAIRMAN GRIFFIS: Anything additionally?
Any other deliberation?

(No audible response.)

CHATRMAN GRIFFIS: Very well. We have a
motion before us that's been seconded. I'd ask for
all those in favor of the motion to signify by saying
aye.

(A chorus of ayes.)

CHATIRMAN GRIFFIS: And opposed?

(No audible response.)
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CHAIRMAN GRIFFIS: Abstaining?

(No audible response.)

CHATIRMAN GRIFFIS: Why don't we record
the vote?

MS. BAILEY: Mr. Chairman, the Board had
voted 5-0-0 to deny the application. Mr. Jeffries
made the motion, Mr. Etherly seconded, Mrs. Miller,
Mr. Mann and Mr. Griffis are supporting the motion.

CHAIRMAN GRIFFIS: Very well. Thank you,
all, very much. Do hope something works out on this
one.

Let us move ahead then and call the next
case.

MS. BAILEY: Application No. 17426 of
Imram Javaid, pursuant to 11 DCMR Section 3103.2, for
variances from the floor area ratio requirements
under Section 402, and the lot occupancy requirements
under Section 403, to allow a partial third-floor
addition to an existing single-family dwelling in
Dupont Circle R-5-B District. The property 1is
located at 1813 Riggs Place, N.W., Sqguare 133, Lot
129.

CHAIRMAN GRIFFIS: Good morning.

MR. DORMAN: Good morning.
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MR. JAVAID: Good morning.

MR. DORMAN: I'm Kendall Dorman with
Wiebenson & Dorman Architects.

MR. JAVAID: Imram Javaid, 1813 Riggs
Place.

MR. DORMAN: TI'll try to be brief. Just
explaining this, I think that the Office of
Planning's report explains it pretty well with one
small clarification on that. The owner wanted to
gain roof access to his building, which was already a
non-conforming structure in lot coverage, rear yard
setback and FAR.

In dealing with the Office of Planning,
we had some efforts to try to bring this down to 70
percent lot coverage by trimming off some of the
porch roof and the second floor porch. And then we
could I guess request a special exception under
Section 223. So we've actually put in a modification
to our original application.

CHAIRMAN GRIFFIS: Right.

MR. DORMAN: So in getting down to 70
percent lot coverage, we had to actually trim the
second floor of the porch to keep the FAR at the same

FAR that we're at right now and that's basically what
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we're asking for is to allow this structure, which
I'm calling a partial fourth-floor addition, to gain
roof access and in exchange for trimming down the
existing porch and the porch roof.

CHAIRMAN GRIFFIS: Okay. Of course all
that horse trading has nothing really to do with us,
but that gets you under the 223. What I understand
is it brings it down to the FAR and to the lot
occupancy that's allowable.

MR. DORMAN: Yes.

CHAIRMAN GRIFFIS: And so under 223, of
course, it's a special exception and not a variance.

And you're calling this addition, because now you're
under 223 for a special exception because you have an
addition to a non-conforming structure, your addition
you're calling a partial fourth-story, is that
correct?

MR. DORMAN: Yes.

CHAIRMAN GRIFFIS: Why?

MR. DORMAN: Well, because I didn't want
to call it a roof structure because it's not actually
above the allowable maximum height.

CHAIRMAN GRIFFIS: Okay. Don't think

there's anything that prohibits him from calling it a
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story and not a roof structure, so let's move ahead.
All right. What else do we need to know?
Is that it?

MR. JAVAID: I think that the ANC voted
on it and approved it. We have the letter in case
you guys don't have it in the file.

CHAIRMAN GRIFFIS: Okay.

MR. JAVAID: But they approved it in the
original application, which was a larger non-
conforming structure actually than what we've gotten
into by tearing down part of the second-floor roof,
porch roof.

CHAIRMAN GRIFFIS: And the portion of
this fourth story that doesn't go to the property
edge; 1it's an interesting piece, do you create a
court there? You said that Historic has asked you to
set a certain amount back, is that correct?

MR. DORMAN: Right. We're to the east
and on the east is an alley.

CHAIRMAN GRIFFIS: Yes.

MR. DORMAN: I'm sorry. We're set back
to the east and on the west is an alley.

CHAIRMAN GRIFFIS: Oh, this is awful, but

-- oh, wait. Wow. Okay. Fascinating. All right.
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I don't think it would. Okay. What else? Any other
questions? Clarifications? Questions?

(No audible response.)

CHAIRMAN GRIFFIS: Very well. Let's move
ahead then to the Office of Planning.

Mr. Cochran, good afternoon.

MR. COCHRAN: It's still morning, Mr.
Chair, and good morning, Mr. Chair.

CHAIRMAN GRIFFIS: Oh, indeed.

MR. COCHRAN: I know. Stephen Cochran
for the Office of Planning. With the Board's
permission the Office of Planning would like to stand
on its report.

CHAIRMAN GRIFFIS: Fabulous. Any other
clarification questions from the Board?

(No audible response.)

CHAIRMAN GRIFFIS: Does the Applicant
have any cross examination of the Office of Planning?

(No audible response.)

CHAIRMAN GRIFFIS: Either it's very clear
or it's wvery not. Sheesh. Okay. We did indicate
your actual documentation and also all those
submissions indicate that it did go through the

Historic Preservation Review. As vyou've indicated,
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the ANC 2-B supports the application.

Is ANC 2 represented today? ANC 2-B?
Any representation?

(No audible response.)

CHAIRMAN GRIFFIS: We do have Exhibit 22
which shows their support of the application and does
meet the requirements to be granted great weight for
our deliberation.

Let's move ahead then to any other
persons present. Are there persons present to
provide testimony in Application 17426, a special
exception under 2237

(No audible response.)

CHAIRMAN GRIFFIS: Very well. Not noting
any other individuals, let's return to you for any
closing remarks that you might have.

MR. DORMAN: I did have one very dquick

thing, and this may go Dback to the Office of

Planning's report. If we cut the roof of the porch
back -- excuse me, in order to get the FAR, we need
to cut the second floor of the porch on the -- vyes,

the second-floor porch back further than we need to
cut the roof back of the porch in order to get it 70

percent. I'm asking that -- I don't know if we need
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to do anything else. We asked for 70 percent 1lot
coverage and that way we can keep the porch a little
larger. The Office of Planning has us down to 67.5
percent which is in keeping with the aligning with
the porch floor of the second floor. I hope I made
myself clear. But I'm must wondering if we need to
do anything special, just if we want to keep that
roof a little bit larger.

CHAIRMAN GRIFFIS: Mr. Cochran, what's
the 67.5 percent and its meaning?

MR. COCHRAN: Yes, Mr. Chair. What was
the question?

CHAIRMAN GRIFFIS: The 67.5 percent is
what vyou're showing as the proposed lot occupancy.
The Applicant has just indicated that they wanted to
take it up to 70 percent and they're asking you where
or what the importance of holding 67.5 percent in
your analysis would be.

MR. COCHRAN: I can't think of any reason
for having to hold it to that. That was based on
figures that the Applicant gave me and I was actually
surprised that they didn't go all the way to 70
percent.

CHAIRMAN GRIFFIS: Right. Okay. And
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would it impact the existing FAR?

MR. DORMAN: The roof would not, because
we'll keep the porch floor on the second floor small
enough to maintain the FAR.

CHAIRMAN GRIFFIS: So the documents that
you've submitted today, the plans, what's the lot
occupancy that's showing?

MR. DORMAN: I think on the drawings that
we submitted, it's at 70 percent. However, on the
plat that we submitted that shows the floor and not
the roof.

CHAIRMAN GRIFFIS: So you're saying if
you did your 1lot occupancy based on the plat you
would come with 67.5 percent, but if you did it on
the plans of the overhang, which you'wve countered the
lot occupancy would be 70 percent?

MR. DORMAN: Yes.

CHATIRMAN GRIFFIS: So you're showing
documentation of 70 percent lot occupancy and that's
what your application is for. Mr. Cochran has just
stated that he doesn't have any difficulty with that.

It wouldn't change his analysis.
Any questions from anyone else?

(No audible response.)
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MR. DORMAN: I would also like to add
briefly, I'd 1like to 1leave the structure of that
porch intact and just take off the roof and take off
the floor so I can -- so it still kind of maintains a
little integrity of the porch even though you don't
have the floor. Basically I want the structure of
the columns and the beams and I just want to make
sure that no one has any problem with that either.
It would be more of a trellis than a structure.

CHAIRMAN GRIFFIS: Comments, Mr. Cochran?

MR. COCHRAN : I'm not the Zoning
Administrator. I don't know whether that would
qualify as a structure or not. It wouldn't have
room. You're going to have to -- you take the risk

or whatever the ZA's office.

MR. DORMAN: Okay. I just want to make
sure that we don't do anything --

CHAIRMAN GRIFFIS: Which porch are you
talking about?

MR. DORMAN: Pardon me?

CHAIRMAN GRIFFIS: Which porch are you
talking about?

MR. COCHRAN: This would be the rear

porch. The idea was to take the -- the Applicant's
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first-floor porch is not higher than four feet above
grade. So the idea was to take the roof and decking
off of the second-floor porch, then only the area
under the roof of the second floor porch would count
towards FAR and to get it down to 70 percent so that
it could come in as a 223, rather than as a variance.

MR. DORMAN: Mr. Chairman, I show that on
drawing 3 on A2-02 where it shows some of the
structure staying, but the railing would be taken off
and the floor would be taken off.

CHAIRMAN GRIFFIS: A2-027

MR. DORMAN: Three A2-02.

CHAIRMAN GRIFFIS: Oh.

MR. DORMAN: Of the 2206 drawings.

CHAIRMAN GRIFFIS: I mean, for our
purposes then you're putting -- this seems to be such
a small impact of aspects, but you're putting back in
then the FAR and the lot occupancy?

MR. DORMAN: No, I wouldn't be putting
the floor back in. It would just be 1like a trellis
structure.

CHAIRMAN GRIFFIS: Right.

MR. DORMAN: So the floor of the second-

floor porch area is reduced, but the --
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CHAIRMAN GRIFFIS: Seems an absurdity to
take the second floor porch off to make the -- boy,
oh, boy.

MR. COCHRAN: It does not seem like it
would be a problem for the ZA and, vyou know, I
suppose it would be wonderful for hanging plants.

MR. DORMAN: I just don't want to be in
any trouble later on.

VICE-CHAIR MILLER: This is just a design
element that you want to have, or what's the purpose?

MR. DORMAN: Well, I think if we start
kind of clipping that porch back, you know, taking
parts of it Jjust to kind of meet the size
requirements that we're trying to get to, it's going
to look kind of truncated and incomplete. So I want
to leave some of the structure on there that would at
least kind of show the ghost of the porch.

CHATRMAN GRIFFIS: I'm lost here. What
is the second level porch counting towards that is
requiring you to remove it?

MR. DORMAN: FAR.

CHAIRMAN GRIFFIS: But vyou have the
existing -- oh, you're increasing the FAR?

MR. DORMAN: We're increasing the FAR on
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the fourth floor.

CHAIRMAN GRIFFIS: That's where vyou're
getting in trouble with having --

MR. DORMAN: Right.

CHAIRMAN GRIFFIS: -- this as a fourth
story? As opposed to a roof structure?

MR. DORMAN: If I call it a roof
structure, my interpretation of the code is that I
have to set it back at a one-to-one setback.

CHAIRMAN GRIFFIS: Right.

MR. DORMAN: And I can't do that
physically with the stairs.

CHAIRMAN GRIFFIS: But isn't it easier to
come in for a special exception under 411 than to
take a second -- I mean, quite frankly, that's an
absurdity to me. To be 1looking at removing an
existing step-out porch, you're going to have a door
there and next summer, hell, I'd buy a keg and go
build the damn thing back.

MR. DORMAN: I agree.

CHAIRMAN GRIFFIS: I mean, 1t doesn't
make a lot of sense to me. How hard is --

MR. DORMAN: Would the BZA be willing to

just say we can 1leave the porch and the zroof on
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there?

CHAIRMAN GRIFFIS: We can't? I mean,
yes, sure, we're willing to say it.

MR. DORMAN: What would I have to --

CHAIRMAN GRIFFIS: Absolutely and hope we
get the invitations to the beer bash. But it doesn't
mean that the Zoning Administrator is going to
process a permit for it.

MR. DORMAN: Right. We --

CHAIRMAN GRIFFIS: Did I say that out
loud?

MR. DORMAN: Even though this was maybe
the shortest report I've ever written, it took an
incredibly long time to work with the Applicant to
find a way that the Applicant could come in and get
the roof deck that they wanted and that the neighbors
didn't seem to have an objection to. That's why we
worked hard to get it from a variance which it seemed
very difficult to support to a special exception.

CHAIRMAN GRIFFIS: I don't disagree. I
guess I'm not seeing where the second level porch is
impacting the special exception or variance, because
the lot occupancy is being maintained.

MR. DORMAN: Well, if they have that deck
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that's four feet or less roofed, it counts towards
lot occupancy, so they can't come in under 223. So
that's why we're trying to remove the decking and the
roof over enough of the second -- from enough of the
second floor porch so that the deck at four feet or
less would be open to the sky and therefore not count
towards lot occupancy, again below 70 percent.

CHAIRMAN GRIFFIS: Why don't you just do
a special exception under 4117

MR. DORMAN: Haven't thought of that.

CHAIRMAN GRIFFIS: I don't know. There

it is. I mean, quite frankly, I think we just have
to take what we got in front of us. And no, I mean,
we can't give relief to having -- we'd give relief

for the application that's before us for that which
you've proposed, which is a non-roofed walk-out deck
on that first level.

MR. DORMAN: Yes, the Applicant would
continue to have a deck on the first level, a small
Juliet balcony, vyou know, probably what, 10 feet
square or something like that. I don't know, you
could walk out and put a plant and have a chair there
and then they'd have a whole new roof deck, so you

make your choices.
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VICE-CHAIR MILLER: But from what I'm
hearing is that one choice to; I'm just exploring, to
amend this application to request a special exception
under 411 instead and then be able to do -- they'd be
able to do the things they want do with the deck.
They wouldn't be changing the plans at all.

MR. DORMAN: Yes.

VICE-CHAIR MILLER: They would just be
changing the relief.

MR. DORMAN: 1I'd have to think about it.

CHAIRMAN GRIFFIS: No, still they
wouldn't comply with 2001.3. There would be an
addition to non-conforming unless we took enough time
to figure out how a roof structure penthouse doesn't
go to, but I think it would. They've got to cure
that lot occupancy. That's what it comes down to.

All right. I think we just proceed with
what it is. I don't think we can give any additional
direction or allowances, except for what's being
shown and that is that this comes into compliance
with below 70 percent 1lot occupancy. It's for a
partial fourth story, so it's in addition to non-
conforming structure that meets the requirements and

thresholds for 223 processing and leave it at that.
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If there's further aspects that go
through as this goes to the Zoning Administrator that
need to be modified, of course we have procedures
for, vyou know, small modifications to relief which
can be brought back fairly quickly within a timely
manner.

Okay. Anything else? Any other
clarifications then?

VICE-CHAIR MILLER: Well, so what's
before us? Is it without the floors?

CHAIRMAN GRIFFIS: All right. Let me
throw this one last thing out here, because I think
-- and that's what our attorney was actually telling
me was the direction, if you went under 411, it could
in fact be taken in as enlargement. It wouldn't then
have to comply with the 2001.3 in one interpretation,
but my frustration is more that I don't have the time
to look at all this to make sure that that's correct
and to do it. And I think that was probably perhaps
the more expeditious way to go about this, to look at
it coming under the parameters of the requirements of
411 and looking for relief in that aspect.

So I guess, I mean, I don't know what to

do. We could hear the next case, give vyou that
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amount of time to look at that. That may save you a
couple of steps in tearing down and rebuilding and
having a trellis element and a place to hang plants,
which I'm not following at all. Or, we're going to
just proceed with what we got. I don't know, or you
know, we'll move ahead right now. It's up to you.

Do you want to take time? We'll hear the
next application, which may take a little bit of time
and we'll get through it and you can work with Mr.
Cochran I guess, if he's availing himself to look at
that. You want to look at 4117

MR. DORMAN: If we decide not to do the
411, we can come back and get voted on what this is
at right --

CHAIRMAN GRIFFIS: Yes, I'm not
dispensing you. You're going to be processed today.

MR. DORMAN: Okay.

CHAIRMAN GRIFFIS: It's just in a matter
of, you know, after the next case.

MR. DORMAN: Okay. I think that's worth

a shot and I appreciate that.

CHATIRMAN GRIFFIS: I think it probably
is. Okay. Then let's do that. We'll
continue this case last in the morning. We'll give
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you an opportunity. We're going to take five minutes
and we'll let you grab a room. There's plenty.
Actually, could spread out space now in the new
offices renovations exactly why they were done; well,
maybe not exactly, but you can avail yourself to that
and we'll let the next case that's here set up for
presentation. Thank you.

(Whereupon, at 11:30 a.m. off the record
until 11:45 a.m.)

CHATIRMAN GRIFFIS: Very well. Let's
resume. Ms. Bailey, if you wouldn't mind calling the
next case?

MS. BAILEY: Mr. Chairman, I understand
that some witnesses arrived late and need to be sworn
in.

CHAIRMAN GRIFFIS: Excellent. Why don't
we do that first?

Anyone that hasn't been sworn in for
this, if you would give your attention to Ms. Bailey.

She'll swear you in.

(The witnesses were sworn.)

MS. BAILEY: Mr. Chairman and Members of
the Board, as you aware, this application has been

revised to add some additional relief. I'll be
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reading the application as it was advertised, not as
it has been amended.

CHAIRMAN GRIFFIS: Excellent.

MS. BAILEY: And it's Application No.
17425 of 14 T, LLC, pursuant to 11 DCMR Section
3104.1 and 3103.2, for wvariances from the 1lot
occupancy requirements under Section 772, residential
recreation space requirements under Section 773,
residential setback requirements under Subsection
1902.1(b), and non-conforming structure provisions
under Subsection 2001.3, and a special exception from
the rear vyard requirements under Subsection 774.2.
This is for the renovation and construction of an
addition allowing a mixed use that's
retail/residential building at premises 1832 through
1840 14th Street, N.W.

And the 1last housekeeping matter, Mr.
Chairman, is the property is located in Square 206
and it's on Lots 231 and 822. Two-thirty-two is not
a part of this application based on our
understanding.

CHAIRMAN GRIFFIS: Okay. We asked the
Applicant for clarification on that and just as is

stated also, Ms. Bailey, appreciate you reading that
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and opening the record on this.

Exhibit 23 1is in the record. It has
amended the application. That 1s including the
relief from the FAR and also addressing the parking
width requirements under 2117.5 and 6.

With that, anything else for me to do?

Oh yes, why don't we do the case, right?

Mr. Nettler?

MR. NETTLER: Right, and we may have an
additional issue that the Office of Planning has
raised in terms of the grade, a portion of the grade
of the parking ramp as it goes into the building,
which is mentioned in the O0Office of Planning's
report. The regulations provide for a 12 --

CHAIRMAN GRIFFIS: Percent grade?

MR. NETTLER: -- percent ratio, right,
and portions of this are above that.

CHATRMAN GRIFFIS: Doesn't the

regulations address a driveway though at a 12 percent

grade?

MR. NETTLER: Correct.

CHAIRMAN GRIFFIS: Is there a difference
between a drive aisle -- all this will be very

fascinating, but why don't you introduce yourself?
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MR. NETTLER: Why don't I do that.

CHAIRMAN GRIFFIS: And then we can start
and get into the details of the other aspects?

MR. NETTLER: Thank you. Richard Nettler
with the law firm of Robins, Kaplan, Miller & Ciresi
here on behalf of the Applicants.

We have a number of individuals here to
give testimony on the application. I think we also
handed up; vyes, we have, a list of all of the
community meetings that we've had on this, which have
been fairly extensive, and most of the other people
in the audience I think, except for one person, are
also here as part of this presentation.

But let me start off by saying, and
you're obviously going to hear more detailed
testimony about this, this actually started off as a
project that didn't need very much relief except for
the fact that we had a non-conforming structure in
terms of rear vyard and lot occupancy. And the
tension between historic preservation issues,
planning issues, the 1location of the site at the
crossroads of the Arts overlay and the Greater U
Street Historic District and the size of the

building, and, as you'll hear, a variety of different
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issues affecting this site have resulted in what may
seem like a substantial amount of relief, but which
really are impacted both by those -- or occasioned by
those tensions. And that also is true with regard to
the lot that was mentioned. We had originally
thought of having a project that actually could be
accommodated on more than just these two lots and the
Office of Planning, in our initial discussions
actually asked us to take that lot out of this so
that we could not utilize that lot either.

The building that's been for many years
the home of the Church of the Rapture, you'll hear
testimony on the historic nature of that building is
being converted into a residential and retail use as
well as the adjacent historic building. They're both
historic buildings, they're both contributing
elements to the historic district. The original
plans, as you will hear testimony about, envisioned a
fair amount of the mass being located on T Street,
which would; after meeting with the Office of
Planning, would have non-necessitated the setback
requirement because of our adjacency to a residential
zone, and we're unique in that sense. If you look in

the U Street historic district and compare that with
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the overlay as well, this building is uniquely sited
in that regard and its impact on the adjacent
residential properties.

So very early on the tension between
dealing with those adjacent residential properties
and being able to add onto and revitalize the use of
this building started with a need to rethink some of
the designs that were approached for this project.

And as you will also hear testimony, as a
consequence of us being asked by the Historic
Preservation Review Board to move the mass back after
having meetings with the ANC and with neighbors and
with the community in which they strongly supported
the project as it was going forward and which the
Historic Preservation Review Board made particular
comment on the unanimity and the support for this
project. That resulted in us also having to deal
with a parking situation for the site, which was the
underground garage that needed to be provided for the
site and at the same time, not involve a substantial
demolition of the interior of building which was
early on contemplated. And as you will hear from
both the engineers and from the architect, by having

the parking underneath the building and having to
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support that building, while that parking is
excavated and put in, that then resulted in a number
of the additional variances that you've seen here in
terms of the widths of the drive aisles and the grade
and the additional FAR.

I think it's a project that, as I said,

has found unanimous support in the neighborhood. It
has achieved both some significant historic
preservation goals. It will Dbring back a retail

component that previously existed on this site
consistent with the overlay that this building is
located with and at the same time provide a
residential wuse that the community is strongly as
well in support of.

And one final comment, and that goes to a
number of the variances, the amendment wvariances that
are related to the parking.

There 1is a position being taken by the
Zoning Administrator that 1if you -- over the last
perhaps year or so, or 1less, that if you add more
than 25 percent additional FAR to an existing
historic building, then the waiver requirements of
the Zoning Regulations don't apply and therefore your

parking becomes required parking and you must meet
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the requirements of the Zoning Regulations as they
apply to that. This Board, I'm not aware of, has
ruled on this issue and we're not asking you to make
a decision in this case because this is not an appeal
from any Zoning Administrator decision. We're not
asking you to do that. So instead, we are seeking
the variances as part of this case rather than having
you, hopefully, given us the variances for the other
relief that we've sought and go back to the Zoning
Administrator, only to have us turn around and come
back here either as an appeal from the Zoning
Administrator or for additional variances. So we
are --

CHAIRMAN GRIFFIS: Are you saying that
you're not aware of the Board addressing this at all?

MR. NETTLER: Not of the Board addressing
it 1in the context of an appeal from the Zoning
Administrator's --

CHAIRMAN GRIFFIS: Right. Okay.

MR. NETTLER: -- decision as to whether
that is correct or not.

CHAIRMAN GRIFFIS: Right.

MR. NETTLER: As to whether by providing

what would otherwise have been considered non-
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required parking for a historic building, you have to
comply with the parking requirements for required
parking. And, as I said, we're not asking you to
resolve that issue. We are seeking the wvariances,
but that's the history behind the need for the
variances here and will leave it for you and the
Zoning Administrator to resolve that hopefully in a
different case.

UNIDENTIFIED SPEAKER: Perhaps -- okay
soon, only for a different case, hopefully.

MR. NETTLER: And with that, I'd like to
present our first witness, Stan Voudrie.

CHAIRMAN GRIFFIS: Actually, I'm sorry,
before you get started, how many witnesses are you
going to have, Mr. Nettler?

MR. NETTLER: Well, these are witnesses
as here up on our panel which is --

CHAIRMAN GRIFFIS: Okay.

MR. NETTLER: -- four people. And if you
want to have their testimony --

CHAIRMAN GRIFFIS: Right.

MR. NETTLER: -- shortened in any
respect, then I'm sure we're all willing to do so.

CHATIRMAN GRIFFIS: I won't be shy. And
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then how many others are here to provide testimony,
persons? Or just very supportive? We're holding on
to see how we balance out at 223/411 actually, but
nonetheless.

Okay. Let's move ahead and go right to
-- well, let me first take that -- well actually, a
quick question. Mr. Nettler, Lot 232, that's the L&M
Thrift Store next to this, is that right? Is that
the structure?

MR. VOUDRIE: No, it was the parking lot
behind the --

CHAIRMAN GRIFFIS: Oh, it 1is? That's
even the --

MR. VOUDRIE: Yes, behind.

CHAIRMAN GRIFFIS: -- bigger one.

MR. VOUDRIE: Yes.

CHAIRMAN GRIFFIS: And I wasn't sure of
why that was being removed. There was a comment that
Office of Planning was --

MR. VOUDRIE: It was left in the
application by accident. We had earlier discussions
with Office of Planning led us to believe that we
should separate that from this project. So we've

subsequently taken a -- accepted a contract to sell
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that to another developer.

CHAIRMAN GRIFFIS: Okay. I see.

MR. NETTLER: It would not have changed
the need for the variance.

CHAIRMAN GRIFFIS: Right, because they're
not moving any density around or any of that aspect?

MR. NETTLER: No. No, no.

CHAIRMAN GRIFFIS: Okay. So we don't
need to be concerned at all.

MR. NETTLER: It's across the alley.

Okay. Excellent. Let's move ahead then.

MR. VOUDRIE: Stan Voudrie with West
Group here on behalf of the owner. My partner is the
LS Development Group, are also here as well as the
Church of the Rapture, who's been a partner on this
project throughout.

We have a number of other residential and
commercial development projects in the city, 7th and
S Street, the RadioOne Project, some residential

projects in Northeast D.C. and Southeast D.C. as

well.

As I mentioned, the Church of the Rapture
came to us about a year ago with -- with a concern
that they had outgrown their existing space. They
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were looking to relocate. Many of their members
currently commute in to worship services from Prince
George's County and so they were 1looking for an
opportunity to move their congregation out to Prince
George's County and were looking for a development
partner to come up with a plan for this site and
redevelop 1t for a different use, preferably a
residential or mixed-use type of project.

Those initial discussions with the Church
of the Rapture 1led us of course to do some due
diligence on the site, meeting with Office of
Planning, Historic Preservation as well as going
immediately out to some of the community groups. And
as Mr. Nettler said, there's an exhibit that lists
all of those community meetings in the application.

The work with the community groups, the
Office of Planning and the Historic Preservation
Review staff, as well as great work from our
architects, led us to the plan that you see before
you now, which, vyou know, being sensitive to the
concerns of the neighborhood as far as which parts of
the building they wanted stepped back and
counterbalancing that with the parts of the building

the Historic Preservation wanted set back, we ended
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up, as Mr. Nettler said, with a couple of additional
variances that we had not foreseen that will be
required when we began the project. We end up with a
development that has about 6,000 square feet of
retail space on the ground floor, revitalizing the
1l4th Street retail center. As you know, 1f you've
been up and down 1l4th Street in this block, the other
side of the block is wvibrant with retail stores,
restaurants. We'll bring some of that wvibrancy to
this side of 14th Street. And then we have 38
residential units being built on the second floor and
above, as well as three units on the ground level
that are down T Street that will have access off of T
Street.

To make this project marketable, we had
to provide parking spaces and that was also a
community requirement. So we're going to excavate
below the building and provide 32 parking spaces,
which is about all we can fit into the space before
we hit the water table and make the project even more
expensive to excavate out, to do that mining
operation under the building. So we've opted to go
down one level, which does not gquite get us to a one-

to-one parking ratio, but it provides enough parking
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to satisfy the community needs.

And, you know, as I said, we've got a lot
of folks here to speak, so I'll let the experts talk
about the project and if you've got any questions for
me or, as I said, the other owners, the Church of the
Rapture and LS Development Group are also here to
answer questions on behalf of the project.

CHAIRMAN GRIFFIS: What are some of the
specific things that the community wanted set back?

MR. VOUDRIE: The community wanted to
have the project pushed back more toward the alley
and off of T Street. Historic Preservation --

CHAIRMAN GRIFFIS: And vyou differ in
that?

MR. VOUDRIE: Historic Preservation liked
the project being pushed toward the sidewalk on T
Street, which moved some of the mass that direction;
and Margaret's going to speak to it in more detail in
a moment, so we sort of had this pushing and pulling
going where the community did not want to have as
much of the mass visible straight up on T Street,
Historic Preservation thought that that made a nice
statement to have it go straight up. So we balanced

out the two and ended up with a small step back along
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T Street.

CHAIRMAN GRIFFIS: What do we think?

MR. NETTLER: Well in addition, as I
mentioned, the Office of Planning was concerned about
the -- because we are next to a residential =zone,
this is the border of the residential =zone, we had,
under the overlay we have a setback requirement.

CHAIRMAN GRIFFIS: Right.

MR. NETTLER: And so when we originally
went in with the Office of Planning to discuss this,
they wanted us to maintain that setback, which meant
again moving the mass into a different direction, but
when it ended up having to be pushed ultimately to
the rear, that also, as vyou'll hear from the
architect, moved the core of the building which then
precluded us from having the setback.

CHAIRMAN GRIFFIS: It's an interesting
piece and I'm just trying to get a handle on, you
know, we're going to hear some of the uniqueness, but
practical difficulty and, you know, to me I start off
with the point of, well, you know, the community told
us to do this. Well, okay, but we need to fully
understand that.

What's interesting about this in the
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overlay, which Mr. Nettler has just said, and I know
the Board is wvery well aware of it, having read it
numerous times where we also had applications, 1is
this adjacency to the residential, and I think it's
an R-4 behind this, is that right, or maybe it's an
R-5, whatever it is off of 14th Street and you have a
set back above the 50 feet and the one-to-one. So
it's a whole different parameter of mass in this
required that actually fits into this, which blends
in another level of detail and particularness in
terms of how one would mass this out.

MR. NETTLER: Well, and you also have --
this is a different historic district than what you
normally deal with on 14th Street. The U Street
historic district, which goes east to west, doesn't
actually have a building 1like this that has that
particular issue, which has -- that is between the
commercial and residential. You either have and when
you go down T Street the rest of it is residential,
R-B-5, it's smaller, whether there are some
buildings, smaller buildings, but they don't have
that same Arts overlay requirement applying to them.

And when you go on the other side of 14th Street on

T Street to the east, again you don't have that same
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Arts overlay applying to them the way it does here.
This is the only one that really has it applying to
it causing the issue with regard to the setback
variance.

CHAIRMAN GRIFFIS: Right.  Well, okay.
Good. Let's proceed then.

MR. NETTLER: Our next witness is Ms.
Eig.

MS. EIG: Good afternoon. Emily Eig,
1121 5th Street, N.W., Washington, D.C.

I actually would 1like to start --
Margaret, can you bring up my board? If we can just
put that up.

To just warn you, I have a little more
testimony than usual because in fact, as Mr. Nettler
stated, the majority of the variances and the special
exception are really Dbeing driven by Historic
Preservation requirements and I think it's important
to understand that because the buildings are located
at -- let's see, there's 1840, which is at the corner
of 14th and T and is actually a 1919 building that
was designed by B. Stanley Simmons at the corner and
then a major addition done in 1922 Dby the same

architect for the subsequent -- a successor firm, I
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should say; subsequent owner, but successor firm.

And then the building that is immediate
to the south of that is the Wares Department Store
building that was built in the 1880s most likely. We
don't have a permit for it, but that is known because
it was a department store for African-Americans and
is associated as an important commercial venture.

What is particularly interesting about
these buildings is that they are actually located on
14th Street, but they're in the Greater U Street
Historic District. The Greater U Street Historic
District and the greater 14th Street Historic
District actually were done somewhat simultaneously
and for, if I might say, political reasons the
division of these two districts occurred and it had
to do with historians and historian turf, which is
not typically what you hear, but that's exactly what
it was. And people who'd been studying one portion
and people who'd been studying another and the review
board staff made the decision to divide it up as they
did.

And why it's particularly relevant here
is because the, what was called the Taylor-Tully

Motor Sales Company Building is not in the 14th
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Street Historic District and all of the rest of the
buildings that serviced the automobile industry in
those early vyears are in the Greater 14th Street
Historic District and the area that was known as
Automobile Row. This was certainly a part of it. B
Stanley Simmons was actually the designer of the very
first automobile showroom in 1904, farther to the
south. And so we have the situation of trying to
accommodate the characteristics of the historic
district, but also understanding that this building
is sitting on a street where the historic district to
the south is more associated with it in its actual
history.

So not going into great detail about all
these buildings, I think you can see the images
there. This is an early photograph of one building
and an early photograph of the other building, which
gives you a nice look at it. And because of these
photographs, we will Dbe able to actually do
restoration of the Wares Department Store building's
facade and will be incorporating into the --
generally a rehabilitation of the storefront that is
similar, but not exactly like what was at the corner

building.
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MR. NETTLER: Emily, let me Jjust
interrupt you a minute.

MS. EIG: Yes.

MR. NETTLER: So what you're saying, in
terms of the dichotomy between being in the 14th
Street Historic District and the U Street is that
although this building is better associated with what
was in the 14th Street Historic District and the use
is, but it's 1located in the U Street Historic
District, so the context in which any redevelopment
plan for this building had to be made, had to be in
the context of what was in the U Street Historic
District rather than the taller, 1larger, bulkier
structures in the 14th Street Historic District?

MS. EIG: That is correct.

MR. NETTLER: And that created additional
constraints on how vyou could redevelop this site
differently than how the other automobile showrooms
are being redeveloped?

MS. EIG: That is correct.

The first time that this project went to
HPRB was in June of 2005. That however did follow a
fair amount of time where we worked with Steve

Colcott, the architects, with a 1little bit of
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assistance from me, to try to come up with a design
that was going to be acceptable to them because of
all the constraints that were on the site.

Even regardless of zoning, this site had
a building that 1is contributing to the historic
district. It is a building that was going to be
changed in its use from a church, which had been a
change from its ©previous wuse as an automobile
showroom and repair/sales facility; the upper floors
were all wused for assembling of automobiles and
repair work. And to put residential into that
required some interesting, let us say, compromises on
the part of the architect to make it work, because
there's a very high floor-to-ceiling height on the
first floor, higher than even most commercial
ventures would like. And the location of it is so
close to a residential area in the back and the way
it sat on its site, which was to fill the site the
way it did, it's footprint, the need for an addition
that would be visible, the Historic Preservation
Review Board has tried and would 1like to have
additions not be wvisible from the street; that is
sometimes not possible, when you're doing a rooftop

addition or side additions which are necessary in
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order to accomplish the goals of a particular
building and the pressures for economic development
that are on that particular site and in this case,
trying to come up with a design that would in fact be
suitable enough if it was visible and that was the
main sort of challenge in here is something that the
review board found to be compatible while it was
still visible.

The HPRB actually approved the design in
August of 2005, following some significant changes to
the design, with the goal of keeping the
compatibility with both the building and the historic
district and knowing that there's an underlying
aspect of how does it relate to 14th Street, which
was not the actual charge of this.

The review board has to take into

consideration, when it assesses compatibility of

additions, 10 major design elements. They have to
consider setback and orientation, proportions,
rhythm, height, materials, colors, detail &

ornamentation; which is one, reversibility, scale,
roof shapes, height and massing. In their efforts to
do this, the biggest issues that came up were the

issues of height and massing and the review board
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requested and actually required that the original
design be reduced in height and the massing was one
of much tugging and pulling because as originally
proposed, as Mr. Nettler said, it did not reqguire the
zoning relief that we're here to ask for today. It
held off the rear vyard, it was long list of, which
I'll go through of things that were not necessary,
became necessary as it was moved around on the site.
Added to that was the community's requirement that
they wanted to see it pushed off of the T Street
facade and so that it was being pushed into the back
corner, the back -- catty-corner to the 14th and T
Street corner, the back corner by the alley and the
adjacent property.

Fortunately, there is an alley that is 20
feet wide behind that and it is entered by like a T-
shape that the extension comes into that, so there's
a lot of open space directly in behind that back
corner, which is one of the reasons the neighborhood
thought that that was an appropriate place. It
wasn't going to affect the neighbors that were living
there as much as pulling forward on T Street would
affect the neighbors that were across T Street.

The situation here I think 1is very
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clearly one of great uniqueness. It is unique
because of the historic district characteristics,
unique because of the community requirements. It is
unique because of the building itself. And added to
that is the design requirements because beyond the
tugging and pulling of the massing, the review board
of course did not want this building to come into the
category of demolition, so it was very important that
retention of the interior fabric, the structure
itself, be great enough that that would not be an
issue. The structure is a grid of columns and they
took that one step further by keeping the structure,
the columns of the building had to be retained, and
that those columns should be extended to extrude
above the roof top so that the order and basic rhythm
of the building would be retained. So they wanted to
keep that idea in order to -- and Margaret and the
engineer can discuss and describe how that is
accomplished, but it was a very important aesthetic
point that those columns in appearance come forward
and 1in order to make this work that they not be
demolished, that there not be enough demolition that
they could bring in heavy backhoes to just empty out

the basement of the building and dig underneath it,
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but rather the need to actually support the building
while they construction of the garage would take
place underneath it and retain the columns, the
column structure throughout it.

You have issues of enlargement and
additions to non-conforming structures, lot
occupancy, residential recreation space, setbacks
from residential =zone districts and parking drive
aisle widths, all of which are affected by the
historic preservation requirements, as well as floor
area ratio, which I should add. There 1is also the
issue of the exemption for rear yard requirements,
which was the very first thing that the review board
wanted was to push the building back to fill out the
footprint of the lot so that they could push it away
from the streets.

I can go through in greater detail each
of these, i1f you would like.

CHAIRMAN GRIFFIS: No.

MS. EIG: No? I could submit my
testimony for -- after the fact if that would --

CHATRMAN GRIFFIS: Yes, I think that
would be good. I mean, I guess, I think it's wvery

clear in fact in the written submission and in your
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testimony today the direct connection with the
Historic Preservation Review, the Secretary's
standards in compliance and then the review
additional standards that they -- but I mean, we've
all -- well, there it is. So I think that's pretty
clear in this.

You made a couple of comments though that
I think the Board will have some questions on and if
you're through at this point.

MS. EIG: I think that my point is that
as an expert I think that these variances serve the
project particularly well, that they are necessary to
make the project successful to meet the Historic
Preservation Review Board's requirements and that
what 1is being proposed here has achieved the review
board's approval because of these changes that we are
making.

CHAIRMAN GRIFFIS: Excellent.

MS. EIG: Thank you.

MEMBER MANN : Thank vyou. And of course
what we do is take that information, look at whether
that creates this uniqueness or practical difficulty
in complying with the Zoning Regulations, those

aspects that are required with HPRB or other historic
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aspects, which I think we will get to.

You mentioned part of the uniqueness.
You were throwing essentially the zoning term for
this uniqueness.

MS. EIG: Yes.

CHAIRMAN GRIFFIS: And one of the aspects
was it was unique to the district characterization.
I think I heard you correctly. And I understand that
this is an overlay where it shouldn't. You know, it
should be in the lower one, the upper one, there was
probably a fist fight with historians out front and
that it got ugly and they won on the north side.

So but why i1s it particularly unique
based on the district, the historic district that
it's in?

MS. EIG: The historic district; 1if I
could establish some background about that, is that
it is a 1late 19th Century neighborhood, it's
developed around the 14th Street streetcar line, as
does the Greater 14th Street. However, the U Street
became the primary focus of that area as time went on
and the Great U Street Historic District really looks
at the history of U Street and how that became a

major center of the African-American community in
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Washington, D.C.

There were many prominent African-
Americans who 1lived in the row houses around the
surrounding streets. It's really focused on the U
Street as the main spine with these smaller buildings
to either side, making this building, which is
captured within that because of the residential
portions of T Street, become somewhat of an anomaly
within that district. You can't look to the 14th
Street Historic District for a guide as to what is an
appropriate alteration to it that the review board
might have approved before. You must look to the U
Street character. And there is not another
automobile showroom, there's not another building
that has the same configuration.

CHAIRMAN GRIFFIS: I see.

MS. EIG: They were primarily office
buildings or institutional buildings along U Street,
the larger buildings. So this stands alone as its
building type within the U Street Historic District.

CHAIRMAN GRIFFIS: Okay. I think that's
much clearer.

And then other quick clarification

guestion, you said or made a statement that the first

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




95

floor was very high, in fact even higher than most
retailers I think would 1like. Is it what, 30 feet
high? It's about 13' 5" or so? I guess my direct
guestion is, what's the basis of retailers -- why is
that so high? It doesn't strike me as that.

MS. EIG: Well, why was it so high?

CHAIRMAN GRIFFIS: No, why is your
comment that it is such a tall ceiling?

MS. EIG: Well, I think that's based on
comments that have come from the architect and the
problems that are associated with that in today's
environment of retail sales.

CHAIRMAN GRIFFIS: Okay.

COMMISSIONER JEFFRIES: Excuse me.

CHAIRMAN GRIFFIS: Yes.

COMMISSIONER JEFFRIES: What is the
height of the ground floor, floor-to-ceiling?

MS. EIG: If I'm correct, 13' 5".

COMMISSIONER JEFFRIES: Five?

CHAIRMAN GRIFFIS: We can argue over
lunch whether that's good retail height or not.
Sounds pretty nice to me, and it looks great in this
one, but that's just the perspectives.

Okay. Any other quick clarification
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questions? Yes?

VICE-CHATIR MILLER: Ms. Eig, I have a
quick question. When you were listing reasons for
the uniqueness, you listed community requirements and
I wasn't sure what you meant. Are you talking about
somehow pushing the massing a certain way with
respect to --

MS. EIG: Yes, the building, as I said,
has a facade along 14th Street and it wraps around
the corner, has an articulated wall that faces T
Street. So essentially it has, some people might
say, two facades. The community made it very clear
that they wanted the building, the addition rather,
to be pushed back from the face of T Street. That
while the review board's main concern was 14th
Street, the community also wanted T Street to be
pushed back from -- because there were, I won't say
conflicting, but there was a double desire for there
to be setbacks. Typically, setbacks come from the
main street. Now there are certainly corner
situations, but the review board was not as concerned
about the T Street side as the community was.

VICE-CHAIR MILLER: I guess that I just

didn't see the linkage then. How did that affect
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what you did with the building?

MS. EIG: Okay. Well, by pushing it
back, it affects the recreational space.

VICE-CHAIR MILLER: I mean, I understand
how you responded to HPRB.

MS. EIG: Yes.

VICE-CHAIR MILLER: I don't understand
about the community reguirements part. That's all.
Did you alter the building somehow in response to
the --

MS. EIG: Yes, the addition went straight
up from the T Street face. It extruded straight up.

And instead it's been pushed back, set back. The
addition is set back that it provides -- so now I
believe there is some private space that's available,
outdoor space. So that's what happened. It was
pushed back.

VICE-CHATIR MILLER: Thank you.

MR. NETTLER: I think if I might be able
to I know I'm no there to testifying, but I might be
able to explain this a 1little bit more, is that
because of how it's uniquely situated in both the
commercial and adjacent to the residential zone, you

had to take into account the impact on the smaller
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residential lots that are both on that street and I
believe across the street as well, and they're all
residential.

And so you've got the tensions of making
sure that vyou're not impacting adversely those
residential buildings that are adjacent to it and
having to deal with the Historic Preservation Review
Board, which is looking at a commercial aspect of it
along 14th Street, and so it's sort of -- it's
squishing, it's moving the mass to a point on the
building that then actually had a bigger impact on
the setback issue, not on the rear yard issue and not
on the lot occupancy, because those were already non-
conforming. It was more the setback issue that
became impacted under the Arts overlay, which would
not have applied, doesn't apply to any of the
residential portions along U Street. It only applies
to this site and the one across the street and the
one across the street actually 1is a completely
different -- the buildings are completely different.

This is the only building that has that impact of it
because of the U Street/l4th Street Arts overlays
impacts that we required you to respond and somewhat

inconsistent fashions to how vyou could reuse this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




99

property with a residential and a retail use.

MS. EIG: Yes, and if I could add, I
think that it's important to understand that the mass
of this building itself is unique within the historic
district because the buildings that are along U
Street tend to be taller and narrower in a more
traditional 19th Century appearance. But this
reflects a 20th Century commercial use which is, as I
said, more of what you see on 14th Street than a 19th
Century, or turn of the century use.

MR. NETTLER: Margaret will get into this
in more depth, but so, where you had, if you were on
T Street, you had the mass pushed forward, you didn't
need a variance from the setback requirement. You
had residential recreational space on the roof, so
you didn't need a variance from that. You didn't
have the core being located where it was, so the
impacts on the core and the columns that are going
up, you didn't have the FAR impact. They all ended
up being a consequence of how this mass was required
to be moved because of those three different impacts
for this uniquely-located building.

MS. EIG: For instance, on the Ware

Department Store, the review board required that the
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addition be completely off the main block of the
building, which pushed this way back, 1f there was
going to be any addition at all. And the core was
there and there was limited amount of ability to
actually build anything if the core was going to be
pushed way back and it changed the configuration of
the building dramatically when that decision was
made.

MR. NETTLER: Well, let's go on to, if
that's all right, to my next witness?

MS. EIG: Thank you.

MR. NETTLER: All right. Azer, 1if you
could give your name and your address.

MR. KEHNUMUI: Good afternoon. I'm Azer
Kehnumui, a structural engineer with SK&A Structural
Engineers, 1709 N Street. Our company has been in
business for 46 years in the Metropolitan Washington
area and I've been with that company for most of the
time. I'm involved with many projects in which we
add into buildings, onto Dbuildings and restore
historic buildings.

I don't want to overuse the word
"uniqueness, " but the structural engineering

uniqueness of this project I can attest to by the
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fact that this is the first time I've had to appear
before the Zoning Board on a project.

CHAIRMAN GRIFFIS: Let's just grant it.

MR. KEHNUMUI: And I am specifically here
really to address one of the wvariances that we're
seeking, and that is the wvariance related to the
drive aisle width.

What you're looking at here is a parking
garage. This building has no basement. What is
unique about the project is that we're putting the
parking garage under it. It sort of an essential
requirement --

CHAIRMAN GRIFFIS: It would be unique if
you were putting it over it, actually. It's not
unique that you're putting it under. Go ahead.

MR. KEHNUMUI: Of course we're extending
the existing columns for the addition and we would
like to be able to extend the columns down below.
Basically, what we have to do is hold wup this
building temporarily, install temporary foundations
under its columns, excavate, build a new floor, build
a garage, have new foundations. So it is sort of an
essential requirement that those columns be extended

straight down and not have to be shifted around. The
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columns --
CHAIRMAN GRIFFIS: What was the historic
significance?
MR. KEHNUMUTI : -- the existing columns
are right -- excuse me?
CHAIRMAN GRIFFIS: I'm sorry to interrupt
you. What was the historical significance of the

column grid?

MR. NETTLER: Well it constitutes a
substantial --

CHAIRMAN GRIFFIS: The mike.

MR. NETTLER: Sorry. It constitutes a
substantial demolition, which would require special
merit and a residential project is not --

CHAIRMAN GRIFFIS: I get that. I'm not
sure everyone does, but just follow. I think we can
understand the fact that you have columns in this
building, there's no basement, you want to have that
structure transfer all the weight straight down.

MR. NETTLER: Right.

CHAIRMAN GRIFFIS: So that's going to set
your dimensions on these things. Now, let's go --

MR. NETTLER: Right.

CHAIRMAN GRIFFIS: Because Historic
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didn't care whether you put columns in the garage or
not.

MR. NETTLER: No, they cared whether we
went -- took the columns up.

CHAIRMAN GRIFFIS: So the other
structure, if I'm understanding with the testimony,
is here that the other way you could have done it is
change the structural system inside. You could have
gutted the building.

MR. NETTLER: It wouldn't have --

CHAIRMAN GRIFFIS: Right. But for the
structural standpoint, you could have done that and
you could then maybe done a different structural grid
down lower, changed your structure or whatever. And
what we're being told is that HPRB would look at that
not as complying with the Secretary's standards of
preservation, but rather would have to be a special
merit case to --

MR. NETTLER: They could not approve the
project, that's «right. It's not Secretary of
Interior standards. It's simply the District's own
statute and it would not --

CHAIRMAN GRIFFIS: So it isn't the

Secretary's standards.
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MR. NETTLER: Secretary's standards do
not apply in the --

CHAIRMAN GRIFFIS: 1In the interior of the
building?

MR. NETTLER: -- in Historic Preservation
Review Board at all.

CHAIRMAN GRIFFIS: I see.

MR. NETTLER: On either exterior or
interior.

CHAIRMAN GRIFFIS: Interesting. Okay.

MR. NETTLER: But the District has
adopted its own standards and even before it adopted
those standards it would have been a substantial
demolition which would not have been approvable by
the Historic Preservation Review Board.

CHAIRMAN GRIFFIS: Okay.

MR. NETTLER: But they not only regquired
us to keep that grid, but they required, as Emily
said, to extend the grid up.

CHAIRMAN GRIFFIS: Right. Which starts
to make some sense. I mean, if you start looking at
the bays, I mean, that makes perfect sense.

All right. So now we got the up part.

Now, we're going down.
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MR. KEHNUMUI: Most of the columns you
see there are existing columns extended. The clear
space between them is 18 feet.

CHAIRMAN GRIFFIS: Okay.

MR. KEHNUMUI: And that 1s why we're
requesting the variance for the drive aisles.

CHAIRMAN GRIFFIS: Okay. ©Now in laying
out parking structures; you obviously are looking at
the structural element of that, you have to
coordinate with other consultants and engineers. Is
that correct?

MR. KEHNUMUI: Sure.

CHAIRMAN GRIFFIS: Are you aware of any
other code or requirements for spacing dimensional
requirements?

MR. KEHNUMUTI: I'm not aware that we're
violating any of the requirements.

CHATIRMAN GRIFFIS: No, I'm not saying
you're violating them. There are other codes that
look to specifics of laying out parking structure?
Probably so.

MR. KEHNUMUI: Yes, building codes
are --

CHAIRMAN GRIFFIS: I mean, building code
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would. And does that go to the dimensional capacity?
For instance, is the interior sloping at all covered
by engineering standards that you're aware of?

MR. KEHNUMUT: The interior of the
parking garage is not sloping. Basically, we have a
ramp.

CHAIRMAN GRIFFIS: No, I know, but say
turning radius? I'm being very large picture here.
Vehicle turning radiuses, are they covered?

MR. NETTLER: It otherwise complies with
the building code.

CHAIRMAN GRIFFIS: I understand that.

MR. NETTLER: Okay.

CHAIRMAN GRIFFIS: But what else does the
building code require or look to in terms of its
evaluation for compliance? I mean, if we're going to
-- well, there it is. We'll move it on.

Okay. What else can you tell us about
the parking structure?

MR. KEHNUMUI: Basically, you know, this
parking garage 1is an extremely complex on to
construct. We've calculated that it's costing about
$100,000 a car for these spaces. And if we were to

do it in any other layout other than this, it would
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probably be absolutely formidable to do.

CHAIRMAN GRIFFIS: Okay. And just to be
clear so I kind of can visualize this, what you're
saying is there's no below-grade here; there's no
basement. And so at some point you're going to have
it holding this entire building up in order --

MR. KEHNUMUI: We're basically suspending
the building, vyes.

CHAIRMAN GRIFFIS: -- to go below it.
And then you'll come and build back the structure and
it will sit back down and hopefully not move too
much.

MR. KEHNUMUI: That is right.

CHAIRMAN GRIFFIS: Okay. One Board
Member has a question. Where's parking space 12? On
the top row. It's nine, 10, 11, 13; I can see if you
got rid of 13 because it's bad luck, 14, 15, 16. Did
12 not get put in there?

MS. FLINNER: I think 12 was where the
handicapped parking space was previously. We showed
a large handicapped --

CHAIRMAN GRIFFIS: Okay. But your count
is still the same, or not?

MS. FLINNER: No, it would be one less.
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CHAIRMAN GRIFFIS: So it's 31, not 327

MS. FLINNER: Right.

CHAIRMAN GRIFFIS: Okay. Better get that
to marketing if they're going to be that costly. We
want to make sure that there's -- okay.

What else? Any other quick questions for
the structural engineer?

(No audible response.)

CHAIRMAN GRIFFIS: Is the ANC present
today? ANC board -- no? Okay.

MR. NETTLER: No, but there is a letter
in the file.

CHAIRMAN GRIFFIS: 2-B? Understood.
Just for cross examination purposes.

All right. Let's move ahead then.

MS. FLINNER: Good afternoon.

CHAIRMAN GRIFFIS: Indeed.

MS. FLINNER: I'm Margaret Flinner and
I'm with Sorg Architects, the architect on the
project. Sorg's been in business for about 20 years
in the District, has testified before this Board many
times, most recently in the last year and a half on
two very similar projects on 1l4th Street, 14th and R

and 1515 14th Street, with similar kind of issues.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




109

We specialize in multi-family residential projects
that have a special need for community outreach and
also historic preservation.

As you heard previous testimony, this is
a kind of a unique project where there are many
different constraints and issues that we've tried to
respond to from preservation to ANC, to the Zoning
Board and we're very challenged on this job, but I
think we've developed a very exciting project.

Briefly, I'd like to go over the unique
conditions of the sgite; if that's been done formally,
actually I don't have to probably do that too much,
walk through the project and touch on the wvariances
that we are requesting and sort of how they came
about through the development of the plan.

Both of the existing buildings, as Emily
has stated, the Simmons building and the town house
are non-conforming structures as to lot occupancy.
The Simmons building is 100 percent occupied and the
Ware Department Store is 80 percent. The Simmons
Building is also non-conforming as to rear vyard
setback in its existing condition and as been stated
it's kind of a large building in this historic

district.
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The other kind of thing that's sort of
unique to us 1is because of the buildings that do not
exist south of our project, there is a 1lot of
exposure on this side, which normally if you had a
building in the middle of the street and they were
buildings on other sides, you'd block some of this.
And that's also a condition, the fact that it's a
corner building. There's a lot of wvisibility from
all sides which is one of the reasons I think why we
had a 1lot of concern from the citizens and the
Historic Preservation about how we developed the
massing.

Let me briefly walk through the project.

We have, as been stated, retail on the first floor,
about 7,000 square feet. There are retail entrances
that we're rebuilding along the Simmons Building and
we're reconstructing along the Ware Department Store
building based on the existing documents that we've
been able to find. So we're restoring all that.

The residential entrance, this 1is the
view from the corner of --

MR. NETTLER: Margaret, why don't vyou
take the microphone?

MS. FLINNER: I'm sorry. This is a view
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from the corner of -- looking up T Street. Here's
the residential buildings west of our property and
that of course is from the 14th Street side.

So the residential entry is along T
Street relating to the residential neighborhood. We
have three ground floor apartments that are adjacent
to the entrance there, two that are accessible
through their private gardens in front and one that
is accessible through the lobby.

The second and third floor of the
existing buildings contain apartments and we have an
addition as we spoke about before added to the top
three stories. We've tried to meld all of the
different concerns in this project. As was alluded
to before, we originally only had a concern for I
think three of the variances that we're going for and
that was all stemming from the existing historic
buildings which we were required to preserve the, as
I mentioned, the 1lot occupancy, the rear vyard
setback. We knew the Historic Preservation Review
Board would not allow us do to any demolition to
bring this into compliance, so obviously we knew we
were going to have to go after that.

The original design, as has been stated,
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came straight up on T Street and set back from 14th
Street. It was a singular mass, fairly simple and
allowed us to do a number of things which, one,
provide recreational space on the roof that we
originally had and, two, provide the rear vyard
setback, residential rear vyard setback that we
originally had and through the Concept Review Board
and Historic Preservation working closely, as been
stated, the massing has been pushed and shoved and to
the best location that everybody agreed to, which was
sort of the back corner of the site.

Now, what that does, and you can kind of
see it on this 1left elevation, you see the tower
rising up in the back corner. That's where we
reached the maximum height of the building and it was
acceptable there because that mass is really off the
center alley of the street, the alley in between the
two streets, and it had the least effect on the
residential windows nearby. We have a 20-foot alley
there and the row house that's adjacent to it, it was
further away.

So, we talked about the lot occupancy, we
talked about the setback, the recreational variance.

We do have about 1,000 square feet recreational area
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in building now with a small common deck on the
fourth floor of about 400 square feet and we have the
lobby, which is about 600 square feet. So we have
1,000 square feet of recreational space.

There's numerous nearby parks and
recreational areas in this neighborhood and I think
that --

CHAIRMAN GRIFFIS: Let's talk about the
residential recreation. You're saying have 1,000
square feet of that which complies with the standards
and the requirements of residential rec, is that
correct?

MS. FLINNER: Yes.

CHAIRMAN GRIFFIS: And if I am mistaken,
I think vyour submission said there was something
upwards of 18 percent on the gross square foot
calculation that would be provided. Am I right?

MS. FLINNER: Eighteen percent are the
decks that are adjacent to --

CHAIRMAN GRIFFIS: I understand that, but
that's --

MS. FLINNER: -- the private residences.

CHAIRMAN GRIFFIS: -- the correct amount?

MS. FLINNER: So, you know, they're not
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accessible through the corridor and they're for
really the private deck. So we have a lot of outside
recreational space, but 1it's not accessible to
everybody.

CHAIRMAN GRIFFIS: Right. Why not?

MS. FLINNER: It's --

CHAIRMAN  GRIFFIS: What makes it
practically difficult in complying with that, based
on all of these uniqueness that you've now said of
the different massing changes?

MS. FLINNER: Well, the way that the
building is developed, if vyou 1look at the core
location and the corridor on the upper floors, it
was, as sort of talked about, it was pushed back a
little bit. And there are units all the way around
the corridor. There's no direct corridor out to
these decks.

And the other problem is that we had on
the rooftop situation is that when we were originally
thinking about having it on the roof, there's a
problem that's I think come up before about having
roof top recreational space. We have to provide
accessibility, we have to provide an elevator. We

just knew we did not want to go for a height variance
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in this neighborhood and we knew that would be much
more difficult. And so, we --

CHAIRMAN GRIFFIS: Why would a height v
variance be needed for access to a rooftop?

MS. FLINNER: Because in order for it to
be an accessible roof deck, you need a elevator.

CHAIRMAN GRIFFIS: So you need an
elevator and a stair enclosure?

MS. FLINNER: And the elevator has to go
-- I'm sorry?

CHAIRMAN GRIFFIS: So a stair enclosure
and an elevator?

MS. FLINNER: A stair enclosure and an
elevator. But the stop has to be at the roof.

CHAIRMAN GRIFFIS: Yes, would that count
toward the height of the building and require a
height wvariance?

MS. FLINNER: You're allowed to have an
additional 13 or so feet above the 75-feet height
variance, but --

CHAIRMAN GRIFFIS: Eighteen-six?

MS. FLINNER: That's what you need, yes.

CHAIRMAN GRIFFIS: What precludes vyou

from only going 13 feet above 757
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MS. FLINNER: The zoning reguirement
allows you to go over the 75 foot height by --

CHAIRMAN GRIFFIS: Eighteen-feet-gsix-
inches.

MS. EIG: I think that we also have to
take into account that the review board actually
reduced the height of the building and they did not
want the penthouse to project over the --

CHAIRMAN GRIFFIS: Right. That's what
the written submission -- I didn't understand that,
the other aspect of it. But let's go back to the
first point. First of all, what you're saying, if I
understand this, vyou're almost Dbackwards of the
variance from the residential rec, but there's no
real harm done because, look, you provide 18 percent,
whatever square footage amount that is, above what
would be required or around what's required. And the
issue is that of course not all of that is public,
you know, accessible by all those because you've said
something about the core being in the center. 2Am I
understanding vyou that in order to access those
places, you'd have to do away with residential units?

MS. FLINNER: You'd have to go through

the residential unit, you know --
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CHAIRMAN GRIFFIS: Right.

MS. FLINNER: -- mass to get to the
outside.

CHAIRMAN GRIFFIS: So vyou'd have all
these corridors out to all these five-foot balconies
or 10-foot little porches.

MR. NETTLER: Right.

MS. FLINNER: Right.

CHAIRMAN GRIFFIS: So you'd be reducing
actually that of the units, which goes kind of -- you
know, again, going backwards. Seems to be difficult
in terms of the intent of the requirement to begin
with because you'd conceivably be reducing the number
of people in the building in order to increase the
amount of public space that all those residents could
use.

MR. NETTLER: And vyou also have a
building that already occupies 100 percent of the
lot, so you can't put it --

CHAIRMAN GRIFFIS: So outside, of course,
which is a 50 percent requirement of that --

MR. NETTLER: Right, which you can't meet
at all.

CHAIRMAN GRIFFIS: -- residential can't
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make it, unless you put it on the roof. And now what
I've understood 1in the written submission; and
correct me if I'm wrong, with the differing massing
and setbacks, one of the overlay, but also the HPRB
and the community's impact, and the removal of any
height and then the setback which would be required,
you would project from any guard rails or any other
structures up there, that there seems to be no space
left for residential rec on the roof.

MS. FLINNER: Exactly.

CHAIRMAN GRIFFIS: I see. Okay. So what

other aspects do we need to talk about? Anything

else?

MS. FLINNER: Yes. The --

MR. NETTLER: Well, one other issue is
the FAR. We're talking about a -- it's minimal.

MS. FLINNER: I wasn't actually done.

MR. NETTLER: Oh, okay. I'm sorry.
Getting to the demolition issue, which was stated a
little bit before about the existing columns, bring
the columns down, I think maybe that was clearly put
-- understand the situation with the drive aisles.

One other thing I'd like to add about the

drive ramp is this requirement, it seems 1like a
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Zoning Administrator is interpreting the driveway
requirement to be applying to the drive ramps and
that's not been -- in my experience, I've done many
parking garages in the District with between 18 and
20 percent ramps and it's never been a problem. In
fact, architectural graphic standards stipulates 15
to 17 percent ramps. So I think that's not -- really
shouldn't be a reguirement. In our particular case,
if we did a 12 percent ramp where the drive aisle is,
we would be encroaching on the Ware Department Store
because the only location that we can provide access
to the parking is on the back and the only place
where there's not a historic facade that we would
have to go through and so that ramp coming through
would affect the demolition required or the head room
of the ramp coming down. It would affect the Ware
Department Store store-kind of fabric. So for the
ramp and for the column grid, there's some practical
difficulties with working in this existent building,
I think that is requirement.

The increase in the FAR above grade sort
of was touched on as well. The Historic Preservation
required us, and the building really requires us to

set back certain bay sizes and --
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CHAIRMAN GRIFFIS: What does that mean?

MS. FLINNER: There are structural bays
that are clearly evident in this building, the
Simmons building, that the Historic Preservation
wanted to see this addition as growing from the
historic building in a sense and --

CHAIRMAN GRIFFIS: So where's the extra
FAR coming? Where is actually showing?

MS. FLINNER: It's really the outside
wall, an adjustment that was made. Because
originally we were thinking of doing more demolition
and we were providing a slightly different --

CHAIRMAN GRIFFIS: What drawing is it
showing on? Where is it?

MS. FLINNER: What drawing? It's on the
third, fourth and fifth floors. It's a little --
it's not identified as a separate square footage, but
it's pushing --

CHAIRMAN GRIFFIS: Well, we have a
written submission that says that the FAR increase
doesn't increase the number of units or anyway
affects the units.

MS. FLINNER: Yes.

CHAIRMAN GRIFFIS: It comes out of
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requirements of the existing building, the uniqueness
and the historic preservation. So show me where
we're getting extra square footage.

MS. FLINNER: It's a result of pushing
the exterior --

CHAIRMAN GRIFFIS: I understand the
result, but show me where it 1is.

MS. FLINNER: On the plan?

CHAIRMAN GRIFFIS: I'm looking at Al.13.

I know we're kind of dry and boring as opposed to
HPRB that gets into all this beautiful pictures and
stuff, but we got to figure out where it is, unless
you're aware of where it is.

MS. FLINNER: It affects the fourth,
fifth and sixth floors, the exterior edge where the
columns, along column 1line F, column line 2, the
columns have been concentrically located now directly
on the columns below and it shoved the outside wall a
little bit in order to accommodate that.

CHAIRMAN GRIFFIS: So the portion that's
showing -- first of all, the bottom of the drawing is
what, 14th Street?

MS. FLINNER: To the right of the drawing

is 14th Street.
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CHAIRMAN GRIFFIS: Okay. Excellent. So
the back is the -- so the T Street portion is what
you're saying that column line F runs on?

MS. FLINNER: Both T Street and the 14th
Street --

CHATRMAN GRIFFIS: And column line G is
the original existing structure?

MS. FLINNER: Yes.

CHAIRMAN GRIFFIS: So F is the addition
to the existing?

MS. FLINNER: Yes, and F --

MR. VOUDRIE: (Off microphone.)

CHAIRMAN GRIFFIS: Right.

MR. VOUDRIE: But those columns exist.

MS. FLINNER: Below.

CHAIRMAN GRIFFIS: Right. So the column
line F exists below the proposed addition.

MR. VOUDRIE: Inside the building.

CHAIRMAN GRIFFIS: Right. So that's the
bay. So where's the FAR?

MS. FLINNER: In lining the columns up
directly, we hadn't done that originally with the
structural --

CHAIRMAN GRIFFIS: I understand all that.
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Where is this located?
MR. NETTLER: You're talking about --
MS. FLINNER: It's a six-inch -- no, it's

a six-dimension around the exterior perimeter of the

building.
CHAIRMAN GRIFFIS: Right. Good. Okay.
MR. NETTLER: Right.
CHAIRMAN GRIFFIS: A long way to get to
it.

MS. FLINNER: It's not --

CHAIRMAN GRIFFIS: It's not showing
anywhere on anything submitted. So that's what we're
looking that.

MR. NETTLER: The six inches.

CHAIRMAN GRIFFIS: That little extension
in order to break that exterior envelope, in order to
put that on --

MR. NETTLER: Literally to wrap the
columns.

CHAIRMAN GRIFFIS: --  the existing
columns, right?

MR. NETTLER: Right.

CHAIRMAN GRIFFIS: You're obviously

busting what's allowable on the FAR.
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MR. NETTLER: Six inches. Right.

CHAIRMAN GRIFFIS: Okay.

MR. NETTLER: Which we could have gotten
from the Zoning Administrator as a waiver under the
existing regulations --

CHAIRMAN GRIFFIS: Somewhat. It wouldn't
be the intent of the two percent flexibility.

MR. NETTLER: Right, right.

CHAIRMAN GRIFFIS: But I wunderstand.
Okay. That's all I wanted to know. Easy enough.

MR. NETTLER: The only other issue I
think out there is a point that was raised, alluded
to on the driveway, which the Office of Planning had
raised, which the regulation is the driveway has to
have a maximum grade of 12 percent, but as distinct
from the drive aisles I think is -- I think there's a

distinction between the drive aisles and the

driveway.

MS. FLINNER: It's between a ramp inside
a garage and a driveway. The aisles we're not
sloping.

CHAIRMAN GRIFFIS: Okay. For the zoning
purposes, the aisles have a dimensional requirement.

MS. FLINNER: Yes.
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MR. NETTLER: Right.

CHAIRMAN GRIFFIS: As do the parking
spaces.

MR. NETTLER: Right.

CHAIRMAN GRIFFIS: And it seems to make
sense that the zoning would be concerned with the
drive aisles and the parking Dbecause we have a
requirement in order to see what matches, what is
allowed as prescribed in the regulations. In order
to do that, we have to tell you what exactly you have
to provide, right? Well, if vyou provide 9 X 19
spaces, we want to make sure you can use them. So it
makes some sense if you have a double-loaded corridor
or aisle that you have certain dimension and less.

But I guess I was getting ahead, asked
the structural engineer, you mentioned that there are
architectural standards, there are other conventions
and turning radiuses and such that would also comply
with the -- the zoning may not be. And you've raised
I think an interesting differentiation of the
nomenclature of the regulations which aren't defined.

None of these terms are defined in the Zoning
Regulations, but each have I think a distinct and

important meaning. Ramp, driveway, drive aisle.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




126

It's an interesting point.

Okay. What else?

VICE-CHAIR MILLER: Can I just follow up
on that, just to be clear?

Did you say that the slope of drive ramps
are governed by architectural standards or some
other --

MS. FLINNER: No, it's Jjust a common
reference. In fact, I've looked -- could not find
anything specific about internal ramps in the Zoning
Regulations except this reference to the driveways,
which we've always assumed was an exterior driveway,
which is why it was limited 12 percent because of
snow and ice. There would be no reason that I can
think of that you would limit an interior ramp, which
doesn't have those problems. It's just a matter of
transitioning in fact, is how you design the ramps.
You have to be able to transition so you don't bump
the bottom of the car, but if there's -- in many
jurisdictions, including in California go up to 20
percent. It just isn't stated here, that I can find.

MR. NETTLER: Right. So if you were to
differentiate between the drive aisle, which we have

a width requirement, and the driveway as an exterior
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element, then we wouldn't need the variance for the
driveway because we meet the grade on the driveway.
It's just inside it's a different grade than it is on
the driveway itself.

VICE-CHAIR MILLER: Right. My guestion
really was though, are drive ramps, you know,
regulated somewhere else as to how steep they are?

MR. NETTLER: No.

VICE-CHAIR MILLER: Okay.

CHAIRMAN GRIFFIS: You didn't mention any
regulations, but you mentioned professional
convention and that is your civil, your structural,
your architect is not going to lay out a ramp, as I
understand you saying, in terms of the transition
that's going to catch a car on the edge.

MS. FLINNER: Right.

CHAIRMAN GRIFFIS: Or maybe project it
into the parking garage.

MS. FLINNER: Right.

CHAIRMAN GRIFFIS: Okay. It's just the
same way you wouldn't lay out a turning radius that
actually didn't let you turn the corner or have two
cars pass each other?

MS. FLINNER: Yes.
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CHATIRMAN GRIFFIS: All right. There it
is. What else? Anything else? Mr. Nettler?

MR. NETTLER: No, the only thing I had
failed to state in my opening was I really actually
appreciated the report from the Office of Planning,
which I thought did an excellent job and I assume
you'll hear from them right after me.

CHAIRMAN GRIFFIS: Absolutely. Let me
ask vyou another quick clarification. You did a
traffic study on this, of which we have.

MR. NETTLER: Yes, we did. And we had a
peer review of that traffic study as well.

CHAIRMAN GRIFFIS: And that's my
question. Why was there a peer review done? Does it
have anything to do with us?

MR. NETTLER: Well, we can talk about
that in two weeks, I guess.

CHAIRMAN GRIFFIS: Oh, I see. Okay.
Well, then there it is. Let's move on. Very well.

MR. PARKER: Good afternoon, Members of
the Board. I'm Travis Parker with the Office of
Planning.

In the interest of time, I won't go

through each of the eight areas of relief

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




129

individually, but Jjust talk in general about the
variance tests, unless there are specific questions.

You'll note that Office of Planning does
not always recommend in favor of variances from 2001
or always find that historic buildings necessarily
constitute a practical difficulty in terms of
variance relief, but I think you've heard a lot today
about what makes this property a particular unigue
and particularly unique historically.

Moreover, vyou'll note that all of the
areas of relief requested, notwithstanding the .08
FAR, don't increase the density or the height of the
building beyond what would otherwise be allowed.
They're all related to the layout, the design of the
building and we found that that was the nexus between
the type of uniqueness related to this building and
the practical difficulty in building the structure.

Moreover, the work that the Applicant has
done with HPRB and with the surrounding community
satisfies the third test in that there is not a
substantial detriment to the surrounding
neighborhood. So that was our impetus in
recommending in favor of the requested reliefs.

The only thing I would note on the drive
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aisle situation, I can't speak to the Zoning
Administrator's interpretation of drive aisle versus
driveway other than to say that this particular
variance has been granted by the Board in the past.
I remember one particular instance, 10th and B N.W.
where the drive aisle accessing underground parking
was greater than 12 percent and this Board granted a
variance to that. Other than that, I'm not aware of
previous precedent.

CHATRMAN GRIFFIS: Okay. Good. I
appreciate that. I think that was a self-certified

application. Am I correct?

MR. PARKER: That may be, vyes. My
recollection, I'm not sure will be definitive. This
is an interesting discussion to have, but my

recollection is actually we've seen more applications
that come in with a higher ramp percentage grade that
we are then asked for relief from and we've processed
-- I mean, I can think of several specific ones right
off where we actually addressed and talked about it
and they were establishing the fact that it was not
required for our review.

Okay. Follow-up questions from the Board

for the Office of Planning? Clarifications at all?
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(No audible response.)

CHATIRMAN GRIFFIS: Excellent. It is an
excellent report, I must say. It's very full in
terms of its analysis in going over all of it. I
appreciate your summations on it and I think it's
appropriate that after all the Board has taken time
to look at it and already begin factoring it into our
view of this application.

Mr. Nettler, do vyou have any cross
examination of the Office of Planning?

MR. NETTLER: No, I don't.

CHAIRMAN GRIFFIS: Okay. Let's move
ahead then. We've established substantially that
this is in the historic district and actually has
been reviewed by the Historic Preservation Review
Board. We do have additional recommendations
specifically from them, Exhibit 25. I believe it's
in one of your attachments on the submissions.

We'll go to ANC 2-B. Again, is the ANC
member present today, 2-B?

(No audible response.)

CHATIRMAN GRIFFIS: Not noting any ANC
member, we will note Exhibit 24 in our file, the ANC

report. It is a unanimous vote of 9 to 0 and I think
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it does meet the standards of the test to be given
great weight, and we can do so.

Let me at this time then ask if any
persons are present in Application 17425, persons to
provide testimony. Anyone like to provide testimony
today in support of the application?

(No audible response.)

CHAIRMAN GRIFFIS: In opposition to the
application are there any persons?

(No audible response.)

CHAIRMAN GRIFFIS: Big crowd you brought
out. No one wants to bring testimony. Well, there
it is then.

Very well. Let's open it up to comments
from the Board. Any last questions or
clarifications, please? Yes?

COMMISSIONER JEFFRIES: Let me start.
You know, being on the Zoning Commission, I continue
to look at this and I'm just amazed. It really has
the feel of a PUD and I understand and I know why
it's not, but just given the size and the scale and
some of the things that are being proffered, and some
of the amenities in particular. Just the retention

of the historic buildings, it just has a feel and
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also the quality of the architecture. I think it's a
pretty stunning project, gquite frankly, and I think
that the Applicant has really made the test as it
relates to the wvarious wvariances that are being
requested, the relief that's being requested right
down to the whole situation with the garage and the
kind of burden that's being placed on it. And all of
this I think is Dbeing driven by again historic
structure.
So, that's just an observation. I really
don't have any questions.
CHAIRMAN GRIFFIS: Excellent. Thank you.
That's not to say that the wvariance can't come in
with good architectural design. Is that correct?
That doesn't Jjust get referred out to the Zoning
Commission. I think it's an excellent point to bring
up and I can't imagine that anyone looking at this
didn't have that first notion, but I don't think our
process is set up that way. As you go through and
you start designing this and then you go through one
review board and that review board starts to change
things, do you then remove everything and start the
whole process in a totally different direction which

opens up to other design review or other sort of
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aspects when this -- and I think that the strength of
this as a BZA or a variance case is that it's all on
the single nexus of the uniqueness of the existing
building. It's location lends itself also and then
how that was reviewed and therefore massed out. You
know, it's all together. I think Mr. Nettler said it
in his opening, it all may seem like a lot, but there
is just really one core of which that all comes from.
And I tend to agree, Mr. Jeffries, it's an excellent
project, but most importantly for our purposes it
actually meets and is persuasive in its analysis of
how it meets the test for wvariance in all the
aspects.

I'll let others speak to it and I'll fill
in detail if need be.

VICE-CHAIR MILLER: I'd have a guestion,
just to be clear what's before us.

Mr. Nettler, I understand that vyou
supplemented the application to include a request for
variances from the parking with respect to the
aisles, but are you also requesting a variance with a
request to the drive --

MR. NETTLER: Driveway?

VICE-CHAIR MILLER: The ramp, the
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driveway, whatever it's called?

MR. NETTLER: The driveway. I'm going to
say yes. As Margaret says, I've never seen a project
that's had that provision applied to the interior,
but I don't want to go Dback to the Zoning
Administrator and have it come up, so to the extent
it's an issue that doesn't need to be resolved and I
can simply ask for it, I'll ask for it. But, I
certainly would have -- I've never seen a project
that I've ever dealt with that's had that applied the
way it's -- it has, at 1least in one case, been
applied in a self-certification and how it's been
raised here.

VICE-CHATIR MILLER: So basically you're
saying you don't think you need it, but you're asking
it just in case?

MR. NETTLER: Just in case. We have a
new zZoning Administrator, as you've heard. There are
some issues that the new Zoning Administrator has
some differences of opinion about and I don't want to
have to come back.

VICE-CHATIR MILLER: Okay.

CHAIRMAN GRIFFIS: Yes, my difficulty

with that position is the fact that; I mean, even
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what correctly Mr. Parker brought up as well, we did

it in one other case, doesn't that start to
substantiate the precedence for its relief
requirement.

Any other questions specifically on this?
Comments?

(No audible response.)

CHAIRMAN GRIFFIS: One thing I don't
think the Board has talked about, Mr. Nettler makes
the case of another aspect of why the elements or
requirements for the parking, or the dimensional
requirements aren't needed is because the parking is
not required. I don't know 1if Board Members
have questions on that or whether they want to
address that or not. And while you're thinking about
that, let me ask the architect, in the ramp as you
enter into the parking garage off the first floor,
would you calculate that area into the gross square
footage, the gross floor area? Meaning, would you
actually calculate that into the FAR of the building?

MS. FLINNER: If it's covered. I think
we did calculate it, vyes. Yes. Well, the area
that's below the requirement of the ceiling height,

no. Is that what you mean? Obviously below grade
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issues are not calculated in FAR, but there's a
certain -- no, we didn't calculate it. Let me
correct myself.

VICE-CHAIR MILLER: Mr. Nettler, can you
just address the issue about whether or not 2117.5
and 6 apply with respect to required versus not
required, I guess, in this context?

MR. NETTLER: If, as vyou know, as I
stated at the beginning, the Zoning Administrator
takes the position that if it's -- you're adding more
than 25 percent of the existing FAR, then you must
comply with the required parking provisions of the
Zoning Regulations which would then mean those
provisions would apply. This does not come to you as
an appeal from that and we've raised the issue with
you and sought a variance from that issue because we
didn't want to have the case go forward on a self-
certification and then have to come back either as an
appeal of the Zoning Administrator's decision or
requiring new relief.

If you want my position, I'm not sure
that a 25 percent requirement 1is correct. I do
believe at some point that when you add density to a

historic building, that the waiver regquirements of
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the Zoning Regulations might not apply. But I don't
know the basis for the Zoning Administrator saying
it's at 25 percent as opposed to 50 percent or 15
percent, or 30 percent. But I do think there does
come to a point, and I would rather have seen that
from the Zoning Commission and from the Board of
Zoning Adjustment making a determination as to what
percentage does transform a historic building into
one that needs required parking from the way the
regulations are presently written, because if vyou
look at -- this is going to get into exactly the
discussion that I thought we could avoid by assuming
that we did need it.

But 1f you look at Section, excuse me,
the beginning of the parking regulations, Off Street
Parking Requirements, Section 2100, it talks about a
building or a structure that's erected on or after
May 12th, 1958 shall be provided with parking spaces
to the extent specified in 2101. Well, there is
somewhat of a tension running between that provision
and 2100.5, because at least until 2008 the standard
was that if you were, you know, more than 50 years
old you generally could be included in the historic

district or vyou provide or predicate a historic
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landmark. And I think there was the understanding
when the regulations were changed in the, I believe
it was the late 1970s, to provide for this provision
that you were talking about historic structures that
were built before 1958. So, at some point I think
there's a legitimate argument to be made that when
you are expanding an historic structure at some

degree of FAR, then 2100 could kick in to take over

from 2100.5. But there's never been a decision made
about that. It was an issue that did come up in a
prior zoning case. It never got resolved and I don't

think this is the case that we should try and go off
and resolve it since we don't have the benefit of the
Zoning Administrator having made any determination at
this point anyway. It's just that we know, the
Office of Planning knows and we know, that that's
been an interpretation from the Zoning Administrator
of late.

So, that's probably a long answer to say
to you that for purposes of this case they apply.
We're taking the position --

MS. MONROE: I can jump for a second in
this conversation, Jjust maybe this will clarify

something, I don't know. 2100.6 and .7. 2100.6
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talks about, as Mr. Nettler is saying also, any
building or structure that existed before May 12,
1958. And then .7 kind of hooks onto that and says
that parking spaces for an addition will be necessary
if it increases the intensity of use by more than 25
percent.

MR. NETTLER: Right, right.

MS. MONROE: And I assume, I assume, I
don't know, that's where the ZA's getting his 25
percent from.

MR. NETTLER: Right.

MS. MONROE: He's reading that to apply
historic structures as well as any structure built
before --

MR. NETTLER: But nobody had ever done
that before last year.

MR. NETTLER: That's what I'm thinking,
is where he's getting it from. I don't know whether
you agree with that, or whether that's proper.

CHAIRMAN GRIFFIS: Well, this is not a
new issue for the Board. I guess, we haven't been
determinative in terms of an appeal to set it, but I
think it's been fairly clear for all our purposes.

But, I guess I'm getting mixed direction in terms of
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what you want to do with this application and what
might be coming next, which I have --

MR. NETTLER: No, ignore what I said
about next. But we are asking for a variance.

CHAIRMAN GRIFFIS: Right. But it's from
the dimensional requirement, not from the percentage
of the ramp, the slope.

MR. NETTLER: Well first of all, the
Zoning Regulations say 1f it's not defined in the
Zoning Regulations, you go to Webster's Dictionary.
I don't believe that driveway is defined in Webster's
Dictionary the same way that drive aisle is and it
certainly hasn't been. And the fact that you had a
self-certification, the Court of Appeals has said in

Davidson v. the Board of Zoning Adjustment that if a

matter comes before the Board of Zoning Adjustment
and is resolved without it being contested by any
parties and that it doesn't necessarily establish a
precedent for future decisions where you don't have
that give and take between that you would have in a
case as Davidson goes before the Court of Appeals to
challenge that type of analysis by the Board and in
other cases. But, I don't think in a self-

certification case, and I don't know whether there
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was any objections in that self-certification case,
what the circumstances were, but I don't think
driveway is intended under the regulations to be
synonymous with drive aisle, or it would have said
that.
CHAIRMAN GRIFFIS: I'd absolutely agree.
I mean, I think there's a differing function of it
and that's actually reasons why the zoning
Regulations would need to look at that and I think
it's fairly strong why the Zoning Regulations, as I
stated, would look to the drive aisle dimensions for
access to its required dimensional regquirements all
in the same aspects to that, why we would get into
the ramp of the slope as it enters the buildings and
removes itself from -- and that dimension and that
level removes itself from any of the other zoning
parameters and requirements. It doesn't seem to make
sense.
Okay. Still I don't really know which
direction we want to go with it, but there it is.
I mean, I guess my question is, I see
harm if we take this up in a motion of approval or
denial because it is a tacit understanding that the

Board is looking at this. And I mean I would be more
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firm in making a stand and making the argument at
this point saying that that relief is not required as
it isn't being invoked. The driveway portion of
this, which actually will go into an interesting
piece, because it's probably more off the property
line, which means it is not within the Zoning
Regulations, but what we're looking at here is not a
driveway that is covered under the zoning
Regulations.

MR. NETTLER: Right, we did amend our
application. We did add the other two. We did not
add driveway -- I feel comfortable in -- if you were
to approve our application and if it didn't include
driveway, that I feel comfortable in taking the
position that I've just explained since it's not the
subject of a formal application change. It was an
issue that was raised by the Office of Planning, but
it's not something the Zoning Administrator has said
either.

CHAIRMAN GRIFFIS: Right. Okay.

MEMBER ETHERLY: I'm comfortable, Mr.
Chair, with the direction that you've outlined, if
you want to move forward.

CHAIRMAN GRIFFIS: Move forward without
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the additional relief of the drive aisle?

MEMBER ETHERLY: Yes, sir.

CHAIRMAN GRIFFIS: Okay.

MR. NETTLER: Driveway.

VICE-CHAIR MILLER: Have we had the
situation before where the Zoning Administrator or a
party has asked us about relief that the Zoning
Administrator thought was required and we addressed
it? I mean, it's been a rare occasion, but I think
that we have said that we've decided that such relief
was not required.

CHAIRMAN GRIFFIS: Yes.

VICE-CHAIR MILLER: So that the Applicant
has in writing something to take to the Zoning
Administrator.

CHAIRMAN GRIFFIS: Yes.

VICE-CHAIR MILLER: That might be
appropriate in this case.

CHAIRMAN GRIFFIS: For the percentage of
slope?

VICE-CHAIR MILLER: Yes, and possibly if
we were to decide the other parking issues that way.

I don't which way we're going to decide it.

CHAIRMAN GRIFFIS: She that brings in I
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guess is the complication we haven't really
formulated, and I know we're thinking about it, but
the other portion, as I see this, is not about
whether it's in the regulations or not in the aspect.
The reason why it wouldn't Dbe part of this
application is because it doesn't describe required
parking. And 1if we determine that this i1is not
required parking, would they need to come under
compliance with that? Or, are the regulations to be
read that it's actually parking that is provided, if
you provide this parking, these are the things that
have to come into compliance? I don't think we've
really deliberated strongly on that. I'm more
willing to defer to the Applicant's amended
application 1in terms of the drive aisle width
requirement and then make a statement that we don't
find that the slope requirement is applicable in this
application. That's where I was going with it and I
think that's what Mr. Etherly was saying.
Is that clear?
VICE-CHAIR MILLER: Almost. I mean,
that's kind of maybe what I was 1looking to Mr.
Nettler for with respect to maybe how you interpret

-- what do you mean by required? So maybe it's not
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that it's required by the 2100 regulations, but
required because you're doing something that then
means you have to have the aisles a certain way. Do
you know what I'm saying? It's not required by the
regulations, but required by something else?

CHAIRMAN GRIFFIS: I think I understand.

VICE-CHAIR MILLER: Because I mean maybe
that's not the case here. I thought there was
something else here.

MR. NETTLER: No, I think those
provisions would apply if it was required parking.
It wouldn't be provided versus required.

VICE-CHAIR MILLER: Required by --

MR. NETTLER: There are some regulations
which do apply when it's provided parking as opposed
to required parking, but these are two that apply
when it's required parking.

CHATIRMAN GRIFFIS: Well, I don't think
there's any large difficulty in progressing as the
Applicant has brought it to us with the amended
application under Exhibit 23 and I think there's
clarity in that. I think, if nothing else, we've
made a firm statement that there's some additional

clarity that mneeds to be brought to this as we
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progress. But I think it's appropriate to move ahead
then.

I don't have any difficulty processing
today. I think this application is very full. It
was a lot to get through, however, it almost boils
down to a great simplicity and I think that it's
appropriate to move approval of Application 17425 for
the advertised variances of residential rec; I
probably won't get all these, so I won't even start,
but the setbacks of course, non-conforming structure,
additions and also to the amended aspects of the FAR
and also for the parking drive aisle requirements as
listed in 2117.5 and 6, and ask for a second.

MEMBER ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you very much,
Mr. Etherly. I do appreciate it. And I think it was
applicable, but I still go back to the opening
statement of Mr. Nettler indicating that it seems
like a lot, but really when you look at it, it all
comes from one place and that's very de minimis in
its aspect. And it does go it and I think the Board
has shown and the Court's have actually upheld very
strongly that an existing structure is the unique --

can be a unigque aspect and therefore relates to the
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practical difficulty. We're not just talking about a
single structure on a lot here, but rather we're
talking an addition to that. It's an historic
structure in the historic overlay, as well as the
zoning overlay. So there's an awful lot of beginning
parameters and requirements.

What's fascinating is this tension
between approvals, community interest and how we do
projects in this city and we've seen the evidence in
this case of how the tension between differing
requirements for design aspects, the Thistoric
preservation review and also the community and how
this is to be massed out. And really when you step
back from it, I think it is appropriately said.

There's not a lot that's changed in this
building as you 1look at it from the =zoning
perspective, right? I mean, the height, the FAR.
We're talking about simple inches off of a column
grid that's matching below for the FAR under 771.
All of it together, but it just shows you how you can
put a building together 100 or 1,000 different ways
and still have the same number of units, let's say.

Rightly or wrongly, should it push to the

back? Should it encroach on that alley? Should it
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not have that setback requirement? We're not here to
establish whether it's right or wrong, but rather to
look at has it been shown to be practically difficult
off of these unigque aspects? Practically difficult.

Is it difficult to comply fully with the Zoning
Regulations? I don't think anyone can walk away with
this and say that it isn't.

It really would hit home also as a
residential recreation space. Of course our
requirements, the Board, one might say, probably
shouldn't say it on the record, but is wvery liberal
in its relief of that. It's a variance. Of course
the Zoning Commission would support us in that and
taking it up to look at, you know, should we or how
do we deal with the residential rec.

But the important aspects of that and why
I'm belaboring the point is that it shows that how,
one, the existing historic structure, how it's
structural system, its column, its bays, its massing,
its tower element, the corner sitting and its
location, how all of that together as it was needed
to be appropriately added onto diminished any area or
ability to provide the residential recreation space.

I mean, just beginning with the fact of the lot
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occupancy, it's fairly straightforward that there is
no availability of the exterior space on the ground
level and certainly would provide to be practically
difficult to rise above that.

The lot occupancy hardly needs to have

further discussion as it is -- well, we can call it a
given. And the rest flow all from those aspects
additionally.

I'll open it up to others for any further
comments or deliberation on that.

VICE-CHAIR MILLER: I just want to make
one more comment about the parking, just because I
kind of belabored that. But, I do think in this case
that its appropriate to deal with the parking drive
aisle because it's so clear in this case that it
flows from the uniqueness of this building and the
columns coming down and the practical difficulty with
all of that, that it's clearly met and it's fine to
deal with it. Whereas with the drive ramp, this is
something I think that would come up in all types of
cases and I think it's appropriate to have that one
treated separately. And Mr. Nettler did that anyway,
treated it separately.

CHAIRMAN GRIFFIS: He didn't ask for
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relief though.

VICE-CHATIR MILLER: No, he didn't. He
took it out, as far as I understand.

CHAIRMAN GRIFFIS: Right.

VICE-CHAIR MILLER: The final result.
Yes, I think this is an amazing project and clearly
meets the variance requirements.

CHAIRMAN GRIFFIS: Good. Just for
clarity; Mr. Nettler can correct me after we finish
with this, but the motion is for the wvariance from
the lot occupancy requirements of 772, the
residential recreation space in 773, the residential
setback requirements 1in 1902.1(b) and the non-
conforming structure provisions of 2001.3 and also
for a special exception from the rear vyard
requirements under 774.2, as well as the FAR under
771 and the drive aisle under 2117.5 and 6.

With that, the motion was seconded. Any
further deliberation on that?

(No audible response.)

CHAIRMAN GRIFFIS: I want to make one
final then comment, and I make a very strong
statement, that I don't find that the percentage of

slope, as it 41is 1laid out in Title 11, is at all
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appropriate to be asked of this project. That speaks
to a driveway and I don't believe that the driveway
here would not be in compliance with that and I have
not seen an application of which the Board was
determinative that we would go inside the building,
into any sort of ramp or parking ramp and look to
measure the grade or the slope of those structures.

That being said, I'll open it up for any
further last comments.

(No audible response.)

CHAIRMAN GRIFFIS: There are no further
comments. We do have a motion before us that has
been seconded. I'd ask for all those in favor to
signify by saying aye.

(A chorus of ayes.)

CHAIRMAN GRIFFIS: Opposed?

(No audible response.)

CHAIRMAN GRIFFIS: Very well. Thank you
very much.

MR. NETTLER: Thank vyou.

CHAIRMAN GRIFFIS: Mr. Nettler, thank
you. And, Mr. Jeffries, we appreciate you
being here with us for this morning's session.

Mr. Nettler, let me Jjust ask you just
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very quickly, stated relief was correct, 1is that
right?

MR. NETTLER: That's correct.

CHAIRMAN GRIFFIS: Excellent. Thank you,
all, very much. We appreciate that.

I don't see any difficulty in issuing a
summary order, waive our rules and regulations on
this. Do any Board Member or the Applicant have any
difficulty with that?

MR. NETTLER: None.

CHAIRMAN GRIFFIS: Not noting any
difficulty, we will waive our rules and regulations
and 1issue a summary order. Thank vyou, all, very
much.

MR. NETTLER: Thank you.

CHAIRMAN GRIFFIS: Appreciate it. Yes?

VICE-CHAIR MILLER: In our summary order
will we be making a notation with respect to the
drive ramp, the driveway regulation?

CHAIRMAN GRIFFIS: The ramp? I believe
so, vyes.

VICE-CHATIR MILLER: Okay.

CHAIRMAN GRIFFIS: Excellent.

VICE-CHAIR MILLER: Thank you.
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MS. BAILEY: I'm sorry, Mr. Chairman, I
didn't hear that. We will be making a statement?

CHAIRMAN GRIFFIS: We're going to clarify
one of the aspects. We're going to clarify the fact
that the application was amended for two additional
reliefs, the FAR and the drive aisle way and that
Board looked at whether the ramp slope or the
driveway slope requirement was applicable to this and
determined that it was not.

MS. BAILEY: Okay. Thank you. And I'm
sorry, sir, I stepped out of the room. Who made the
motion and who seconded it?

CHAIRMAN GRIFFIS: Who did?

MEMBER ETHERLY: Motion was made by the
chair and seconded by Mr. Etherly.

MS. BAILEY: Thank you.

CHAIRMAN GRIFFIS: I wasn't paying
attention. Fabulous.

Okay. Anything else?

MS. BAILEY: Yes, Mr. Chairman. We need
to revisit that case.

CHAIRMAN GRIFFIS: Indeed. We are ready
to go. Let's bring out the case from this morning.

For great clarity and just for those who
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are here for the afternoon session, of course we're
finishing up our morning session, this will take us a
moment more. We're going to break for lunch and then
I'll give you an indication when we would reconvene
for the afternoon before we leave.

Very well. What have we decided?

MR. DORMAN: Yes, I want to thank you for
letting us review that. I don't think that there is
a better way to kind of skin this project and we'd
like to kind of keep with what we had originally
submitted.

CHAIRMAN GRIFFIS: Okay. Well forgive me
if I took up your time and it wasn't absolutely
appropriate to do.

With that then, we --

MR. COCHRAN: Mr. Chair?

CHAIRMAN GRIFFIS: Yes?

MR. COCHRAN: I would need to clarify one
thing, why the Applicant had gone down to 67-point-
whatever percent of the FAR.

That is because they're already exceeding
the permitted FAR. They're already at something like
2.01 when the permitted FAR --

CHAIRMAN GRIFFIS: Two-point-oh-eight.
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MR. COCHRAN: -- 2.08. The permitted FAR
is 1.8.

CHAIRMAN GRIFFIS: Does it bring the FAR
into compliance?

MR. COCHRAN: So they have to do a one-
to-one. They can't exceed it by any more than they
already --

CHAIRMAN GRIFFIS: I see. Because
obviously 223 wouldn't cover an increase in FAR.

MR. COCHRAN: Right.

CHATIRMAN GRIFFIS: I see what vyou're
saying.

MR. COCHRAN: But 2001.3 doesn't allow
them to exceed what they've already exceeded.

CHAIRMAN GRIFFIS: I understand. Okay.
Wow. Small little projects get so complicated, don't
they? In which case then I think we proceed then, if
I'm understanding vyou correctly, we're going to
proceed with a special exception of 223 and it will
stand as vyou have documented it, meaning the
treatment of the second level, the coverage and then
the addition on top, the fourth level. That's what
we're looking at at this point. Is that correct?

MR. DORMAN: Yes.
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CHAIRMAN GRIFFIS: Okay.

MR. COCHRAN: With the Applicant being
allowed to retain the, if you want to call it the
grid of the existing porch, even after they remove
the roof and the floor from the second floor.

CHAIRMAN GRIFFIS: Right. Yes, I mean, I
don't have any difficulty with that because I don't
think that rises to any level --

MR. COCHRAN: Right, it doesn't.

CHAIRMAN GRIFFIS: -- which we would look
at or would count towards anything.

MR. COCHRAN: And it probably -- easier
with HPRB.

CHATIRMAN GRIFFIS: Yes, HPRB would be
more interested in that.

MR. COCHRAN: Right.

CHATIRMAN GRIFFIS: But, the Zoning
Administrator should not 1look at that and have it
calculate towards anything, especially if it's more
than 50 percent open and such. So, there it is.

I don't have any difficulty with that then.

We have finished all of this, unless

there's anything that vyou want to add to the

testimony?
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MR. DORMAN: I don't think so.

CHATIRMAN GRIFFIS: Okay. Then, Board
Members, if we're prepared, I'd suggest that we move
forward with Application 17426 and I would move
approval of that special exception under 223, which
would allow the addition to the top of this building
in order to gain access to their roof deck at 1813
Riggs Place, N.W. and would ask for a second.

MEMBER ETHERLY : Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you wvery much,
Mr. Etherly. I think it's wvery clear and I
appreciate the Applicant's willingness to re-look at
another type of relief that may have been appropriate
and obviously wasn't. And as documented, we have a
project that 1is in compliance with the threshold
requirements of 223 and bring it as a special
exception. There has not been any evidence presented
that it does not meet that test. In fact, there's
persuasive testimony that it meets all those aspects
of relief, or all those aspects of requirements of
the 223 and with particular note to the Office of
Planning's report and also their analysis and
recommendation for approval.

With that, I'll open it up to anything
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else, any other comments, deliberation. Ms. Miller?

VICE-CHAIR MILLER: I'm sorry if I missed
this, but was it clarified whether or not they're
going to be able to do that trellis kind of
structure?

CHAIRMAN GRIFFIS: Yes, it's determined
that that would not calculate towards anything.

VICE-CHAIR MILLER: Okay.

CHAIRMAN GRIFFIS: So as they remove the
coverage of that second level, they could leave one
might say the structure of it.

VICE-CHAIR MILLER: Yes.

CHAIRMAN GRIFFIS: And it would certainly
not count towards FAR or lot occupancy, or anything
of that nature.

VICE-CHAIR MILLER: Got it. Okay. Thank
you.

CHAIRMAN GRIFFIS: Okay. Anything else
then?

(No audible response.)

CHAIRMAN GRIFFIS: Very well. We do have
a motion before us that has been seconded. All those
in favor, signify by saying aye.

(Chorus of ayes.)
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CHAIRMAN GRIFFIS: And opposed?

(No audible response.)

CHAIRMAN GRIFFIS: Ms. Bailey?

MS. BAILEY: Mr. Chairman, we have a
proxy vote from Mr. Jeffries who heard the case but
had to leave and he had left a proxy to support the
application, so the vote is recorded as 5-0-0 to
approve. Mr. Griffis made the motion, Mr. Etherly
seconded, Mr. Mann, Mrs. Miller and Mr. Jeffries by
absentee vote.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much. I think we can waive our rules and
regulations and issue a summary order on that, unless
there's any opposition from the Board or the
Applicant.

MS. BAILEY: Thank you, sir.

CHAIRMAN GRIFFIS: Not noting any, let's
do that.

Very well. Is there anything else for
the morning session, Ms. Bailey?

MS. BAILEY: Not for the morning, Mr.
Chairman.

MR. DORMAN: Thank you.

CHAIRMAN GRIFFIS: Excellent. Thank you
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very much.

Thank you. Appreciate it.

Very well. We do have people obviously
showing up for the afternoon session. Let me just
say we're going to take a break for lunch and we will
reconvene in the afternoon at 2:30. We appreciate
your patience and we'll be back and get right to the
case. We do have a case that has fallen off, so I
believe we'll have ample time to address all that on
the calendar.

Good. Anything else then?

(No audible response.)

CHAIRMAN GRIFFIS: If there's nothing
further, let's adjourn the morning session.

(Whereupon, the hearing was concluded at

1:29 p.m.)
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